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Glossary

Abscond: Not defined in the Proceeds of Crime Act 2002 (“POCA 2002”), but generally
understood to be the act of a defendant failing to attend the Crown Court on a date and time
when they are required to do so. The court has certain powers regarding confiscation orders
concerning defendants who are absconders (see sections 27 to 30 of POCA 2002).

Apportionment: Where multiple defendants are jointly responsible for a crime, a judge can
make findings as to whether each defendant jointly obtained the whole of property obtained
in connection with the crime or merely a proportion of it. For example, theft of £1 million may
result in a finding that each participant in the offence obtained £1 million or that each
obtained a share of that sum.

Assumptions: Four rebuttable assumptions that the court must make for the purpose of
deciding whether a defendant has benefitted from their general criminal conduct and, if so,
determining the value of the defendant’s benefit from that conduct. See section 10 of POCA
2002.

ARIS: The Asset Recovery Incentivisation Scheme, which provides for the proceeds
obtained from a confiscation order, once collected, distributed by the Home Office in
accordance with an agreed protocol with HM Treasury. The Home Office retain 50%. They
pass 18.75% to the prosecuting authority, 18.75% to the investigating authority and 12.5% to
His Majesty's Courts and Tribunals Service.

Available amount: An amount lower than the defendant’s benefit figure that the defendant
is ordered to repay towards their confiscation order. See section 9 of POCA 2002.

A1P1: Article 1 of the First Protocol to the European Convention on Human Rights. It
provides in summary that every person is entitled to the peaceful enjoyment of their
possessions and shall not be deprived of them except in the public interest and subject to
the conditions provided for by law.

Benefit: In order to impose a confiscation order, the court must determine whether a
defendant has benefited from their general or particular criminal conduct and quantify that
sum. A defendant benefits from conduct if they obtain property or a pecuniary advantage as
a result of or in connection with it. All property obtained is included, not just profit. See
section 8 of POCA 2002.

Binding determination: A ruling of the court under section 10A of POCA 2002 concerning
the extent of a defendant’s interest in property where another person holds, or may hold, an
interest in that property. In the absence of a serious risk of injustice to a third party, or a
failure to give the third party a reasonable opportunity to make representations at the time it
was made, it is binding in any future proceedings to enforce the confiscation order.

Certificate of inadequacy: Prior to the introduction of POCA 2002, in place of the
procedure under section 23 of POCA 2002, certificates of inadequacy could be obtained by
application to the High Court. These certificates would enable a defendant to apply to the
Crown Court to vary a confiscation order downwards.
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Civil recovery: A court order that property obtained through unlawful conduct be forfeited. A
conviction is not required and, unlike confiscation orders, the asset in question is removed
from a defendant. Civil recovery is governed by Part 5 of POCA 2002 which is not within the
terms of reference of this project.

Compensation order: An order for the payment of money to a victim of crime to
compensate them for their loss. A compensation order can be made separately from a
confiscation order or the court can direct that compensation be paid from sums recovered
under a confiscation order. The latter course is only available if a defendant does not have
sufficient means to pay both compensation and confiscation orders. See section 13(5) of
POCA 2002.

Compliance order: When imposing a confiscation order the court must consider whether it
is appropriate to make an order for the purpose of ensuring that the confiscation order is
effective. The court must, in particular, consider whether any restriction or prohibition on the
defendant's travel outside the United Kingdom ought to be imposed, sometimes called a
“travel restriction order”. See section 13A of POCA 2002.

Confiscation order: An order following conviction to deprive criminals of the benefit they
have obtained from their criminal conduct. An order is made for a sum of money and is
effectively a debt owed to the state. Confiscation orders do not “confiscate” assets and
therefore a defendant may satisfy a confiscation order from assets of their choosing, unless
an enforcement receiver (defined below) is appointed. A confiscation order is not an
additional financial penalty. See section 6 of POCA 2002.

Contingent order: An enforcement order made by the Crown Court, upon imposing a
confiscation order, that takes effect on a “contingent” basis when there are reasonable
grounds to believe that the defendant will fail to satisfy the order, or their share of asset will
not be realised. A contingent order is activated should the defendant fail to satisfy the order
during the time to pay period. Contingent orders are part of our recommended confiscation
regime.

Criminal Asset Recovery Board (“CARB”): A body to be established whose function
should be to develop a national asset management strategy. The establishment of CARB is
part of our recommended confiscation regime.

Criminal conduct: Conduct which constitutes a criminal offence in England and Wales, or
which would constitute such an offence if it occurred in England and Wales. See section
76(1) of POCA 2002.

Criminal lifestyle: A defendant will be treated as having a “criminal lifestyle” if any of the
conditions in section 75 of POCA 2002 are satisfied. If a defendant has a “criminal lifestyle”
the relevant benefit from criminal conduct for the purposes of the confiscation hearing will be
the defendant’s benefit from “general criminal conduct” (see definition below).

Criminal Practice Directions (“Crim PD”): Directions given by the Lord Chief Justice (the
president of the criminal division of the Court of Appeal) as to the practice and procedure of
the criminal courts, published under authority of the Courts Act 2003 and the Constitutional
Reform Act 2005. These supplement the Crim PR below. The practice directions are
compiled into a Consolidated Criminal Practice Direction.
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Criminal Procedure Rules (“Crim PR”): A set of rules governing the practice and
procedure in criminal proceedings. The rules of the Crim PR are supplemented by the
Criminal Practice Directions, see above.

Crown Court Compendium: A resource produced by the Judicial College for judges. It
provides guidance on law, evidence and procedure. It also gives examples of what a judge
might say in court. Part Il of the Compendium (on sentencing) contains a section on
confiscation.

Early Resolution of Confiscation (“EROC”): A process intended to take place before a
confiscation hearing is listed to facilitate the early resolution of confiscation proceedings. It
comprises two stages: an EROC meeting, at which parties should seek to settle the
confiscation order; and an EROC hearing, at which the judge should consider approving any
agreement or, in the event of disagreement, at which case management would take place.
The EROC process is part of our recommended confiscation regime and is currently not in
POCA 2022.

Enforcement: Not defined in Part 2 POCA 2002, but generally understood to be the
compelling of the satisfaction of a confiscation order.

Enforcement receiver: Where a defendant fails to satisfy a confiscation order as directed, a
prosecutor may apply to the court to appoint an enforcement receiver. This is a person to
whom the court may grant powers, including the power to take control of any identified
assets and realise them, in order to satisfy a confiscation order. See sections 50 and 51 of
POCA 2002.

Free property: All property, except property subject to certain court orders such as a
forfeiture order, a deprivation order, or an order of a similar nature. See section 82 of POCA
2002.

Financial investigator: Financial investigators are either civilians or police officers who
have received accreditation from the National Crime Agency to conduct specialist inquiries in
relation to assets suspected of being the proceeds of crime. See section 3 of POCA 2002
and the Schedule to the Proceeds of Crime Act 2002 (References to Financial Investigators)
(England and Wales) Order 2015.

General criminal conduct: If a defendant has a “criminal lifestyle” the court must determine
whether the defendant has benefited from their criminal conduct, whenever the conduct
occurred and whether or not it has ever formed the subject of any criminal prosecution.

Hidden assets: Where a defendant cannot explain what has happened to their benefit
obtained from crime, the court may find that the defendant has “hidden” their assets.

Imprisonment in default: When a court imposes a confiscation order it imposes a term of
imprisonment that a defendant must serve if the confiscation order is not paid as ordered.
See section 35 of POCA 2002.

In personam: A confiscation is made in personam which means that it imposes a personal

liability on a defendant to repay the sum specified in the order. Orders are not directed at
specific assets.
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In rem: An order made over an asset rather than an individual. The civil recovery regime,
(see above), is an example of an in rem regime. For example, an order may be made that a
car obtained through criminality be forfeited.

Instrumentality: An asset used in the commission of crime.

Joint Asset Recovery Database ("JARD"): JARD is the database upon which all restraint,
confiscation, cash seizure and civil recovery orders made throughout the United Kingdom
are recorded including details of the assets taken into account in making such orders. JARD
is maintained by the National Crime Agency. Most law enforcement agencies and His
Majesty’s Courts and Tribunals Service have access to it.

Lifestyle assumptions: See “assumptions”.

Management receiver: Where the Crown Court makes a restraint order it may appoint a
management receiver in respect of any realisable property to which the restraint order
applies. The court may give the management receiver a number of powers in relation to the
property. These are generally intended to facilitate the management of the property to
preserve its value for the purpose of any future confiscation order. See sections 48 and 49 of
POCA 2002.

Money Mule: Money muling is a type of money laundering. A money mule is a person who,
for a commission, receives money from a third party (usually into their bank account) and
transfers it to another person or takes it out in cash and gives it to someone else.

Nominal order: Where the court is satisfied that a defendant has benefited from crime but
has no assets, the court will record the amount of the benefit and make an order that a
defendant repay a nominal sum which is usually £1. If a defendant later acquires assets (or
further assets are discovered) the prosecution can apply to the court to increase the amount
that a defendant must pay (see reconsideration). See section 7(2)(b) of POCA 2002.

Non-statutory guidance: A document intended to provide a succinct summary of the law as
explained and developed in the leading cases. Non-statutory guidance as to “financial
needs” in the context of family law was published by the Family Justice Council. The second
edition was published in 2018; “Guidance on ‘Financial Needs’ on Divorce”. It is intended to
provide a succinct summary of the law. It also includes a number of case studies of common
scenarios.

Particular criminal conduct: Where the “criminal lifestyle” provisions are not engaged, a
defendant’s benefit from crime is calculated by reference to the offences of which a
defendant has been convicted in the proceedings before the court, together with any
offences taken into consideration by the court in passing sentence. See section 76(3) of
POCA 2002.

Pecuniary advantage: Not defined in POCA 2002. A defendant ordinarily obtains a
pecuniary advantage if they evade a liability to which they are personally subject. It is
generally understood to be some kind of financial advantage. A temporary evasion of a
liability to pay tax has been found to constitute a pecuniary advantage.
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Postponement: The power of the court, subject to conditions, to postpone confiscation
proceedings for a specified period after a defendant has been sentenced for an offence. See
sections 14 and 15 of POCA 2002.

Proportionality: In the context of confiscation, proportionality refers to the need for there to
be a reasonable relationship between the aims of the confiscation regime and how the
regime is applied. See section 6(5) of POCA 2002.

Prosecutor: The person with the conduct of criminal proceedings, including confiscation
proceedings. Often the prosecutor is a public body such as the Crown Prosecution Service,
the Serious Fraud Office, or a local authority. It may be a private body or an individual.

Provisional discharge: The discharge of a confiscation order where there are no
reasonable enforcement measures available or the only outstanding amount to be paid
comprises only interests. A discharged confiscation order is no longer in force. The
discharge is “provisional” because it can be revoked when some conditions are met. The
provisional discharge is part of our recommended confiscation regime. For discharge (not
termed “provisional”) under the current confiscation regime, see sections 24, 25 and 25A of
POCA 2002.

Realisable property: Any free property held by defendant or the recipient of a tainted gift.
See “free property” and “recipient of a tainted gift”. See section 83 of POCA 2002.

Receiver: Generally, a person appointed by the court and given certain powers in relation to
property. Under Part 2 of POCA 2002, a receiver may be a management receiver or an
enforcement receiver (see definitions above).

Reconsideration: Confiscation orders, or aspects of a confiscation order, may be
reconsidered by the court in the circumstances set out in sections 19 to 25A of POCA 2002.

Recoverable amount: The amount that the defendant is ordered to pay under a
confiscation order. See section 7 of POCA 2002.

Restraint order: An order to preserve the value of assets pending the making or satisfaction
of a confiscation order. See sections 40 and 41 of POCA 2002.

Section 16 statement: A statement prepared by the prosecutor which identifies a
defendant’s alleged criminal benefit and assets. See section 16 of POCA 2002.

Section 17 statement: A defendant’s response to the prosecutor’s section 16 statement.
A defendant must indicate which matters are accepted, any matters that are disputed and
matters that will be relied upon. See section 17 of POCA 2002.

Section 18 statement: A statement that a defendant may be required by the court to make.
It contains information specified by the court to help it carry out its functions in making a
confiscation order. Often, it takes the form of a witness statement by the defendant setting
out details of their finances and is submitted prior to the production of a section 16
statement. See section 18 of POCA 2002.

Section 18A statement: Similar to a section 18 statement, but addressed to an “interested
person”. Where the court is considering making a binding determination about a defendant’s
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interest in property, it may order a person who it thinks is, or may be, holding an interest in
that property (“an interested person”) to provide information to help the court carry out its
functions in relation to that binding determination. See section 18A of POCA 2002.

Tainted gift: A gift made that was obtained as a result of or in connection with criminal
conduct or made by the defendant after a particular date, as set out in section 77 of POCA
2002.

Trustee for confiscation: Following the making of a bankruptcy order against an insolvent
individual, a trustee is appointed. The statutory function of a trustee in bankruptcy is to
realise the bankrupt's estate and distribute it to the creditors. Assets “vest” or transfer to the
trustee to enable them to be sold without the debtor’s consent. We proposed in the
Consultation Paper a similar model whereby a trustee for confiscation may be appointed at
the time an order is imposed to realise assets.

Uplift application: This is a term used as shorthand for an application to increase the
available amount under section 22 of POCA 2002.
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Abbreviations

A1P1: Article 1, Protocol 1 of the European Convention on Human Rights
ACE: Asset Confiscation and Enforcement
ARIS: Asset Recovery Incentivisation Scheme
BCM: Better Case Management

CACD: Court of Appeal (Criminal Division)
CARB: Criminal Asset Recovery Board

CCDCS: See DCS

CDF: Contractual Disclosure Facility

CHMF: Confiscation Hearing Management Form
CJA 1988: Criminal Justice Act 1988

CMH: Confiscation Management Hearing
CPRC: Criminal Procedure Rule Committee
CPS: Crown Prosecution Service

Crim PR: Criminal Procedure Rules

Crim PD: Criminal Practice Direction

DCS: Digital Case System, also sometimes abbreviated to “CCDCS” (Crown Court Digital
Case System).

DLT: Distributed Ledger Technology

DPA: Deferred Prosecution Agreement

DTA 1994: Drug Trafficking Act 1994

DTOA 1986: Drug Trafficking Offences Act 1986
ECHR: European Convention on Human Rights
ECtHR: European Court of Human Rights
ECSB: Economic Crime Strategic Board

EROC: Early Resolution of Confiscation

FATF: Financial Action Task Force



FCA: Financial Conduct Authority

FCC: Firearms Consultative Committee

G8: G8 Intergovernmental Political Forum

HMCTS: His Majesty’s Courts and Tribunals Service
HMRC: His Majesty’s Revenue and Customs

JARD: Joint Asset Recovery Database

MCA: Matrimonial Causes Act 1973

MTIC: Missing Trader Intra-Community

NCA: National Crime Agency

NAOQO: National Audit Office

OPC: Office of the Parliamentary Counsel

PACE 1984: Police and Criminal Evidence Act 1984
PCC(S)A 2000: Powers of Criminal Courts (Sentencing) Act 2000
POCA 2002: Proceeds of Crime Act 2002

PTPH: Plea and Trial Preparation Hearing

RART: Regional Asset Recovery Team

ROCU: Regional Organised Crime Unit

SCA: Serious Crime Act 2015

SFO: Serious Fraud Office

SOCPA 2005: Serious Organised Crime and Police Act 2005
STRO: Slavery and Trafficking Reparation Order
TIC: [Offence] Taken into Consideration

UN: United Nations

UNODC: United Nations Office on Drugs and Crime
UWO: Unexplained Wealth Order

VAT: Value Added Tax

VPS: Victim Personal Statement
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Chapter 1: Introduction

BACKGROUND TO THE PROJECT

1.1 In 2018, the Law Commission agreed with the Home Office to review the law on
confiscation after conviction contained within Part 2 of the Proceeds of Crime Act
2002 (“POCA 2002%).

Aims of the project

1.2  The primary aims of this review are to improve the process by which confiscation
orders are made, to ensure the fairness of the confiscation regime, and to optimise the
enforcement of confiscation orders.

1.3  We agreed the following terms of reference with the Home Office:

(1)  The review will analyse and address the most pressing problems with the law
on confiscation, including:

(a) theirregular compensation of victims in confiscation proceedings;

(b)  the frequent imposition of unrealistic confiscation orders;

(c) the ineffective incentives and sanctions of the confiscation regime;

(d) the interplay between civil and criminal investigations under POCA 2002;
(e) the complexity of the relevant legislative provisions and related case law;
(f) the role of restraint; and

(g) the insufficient enforcement powers of magistrates’ courts and the Crown
Court.

(2)  The review will also explore and assess a range of solutions to these problems.
It will consider:

(a) alternatives to the current value-based regime;
(b)  options for a specialist forum for confiscation proceedings; and
(c) new ways of preventing the dissipation of assets.

(3) The review will aim to simplify, clarify and modernise the law on confiscation by
considering amendments to the current legislative regime and
recommendations for the creation of a new confiscation regime through
legislation.

(4) Finally, the review will consider non-legislative avenues for reform.
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History of the project

1.4

1.5

1.6

1.7

1.8

Work commenced on the project in November 2018. In preparing the consultation
paper’ we consulted extensively with both individuals and organisations with an
interest in confiscation. In Appendix 3 of the consultation paper, we set out details of
judges, lawyers, law enforcement agencies and officials, prosecution agencies and
academics who contributed.

Since the project began, stakeholders have been nearly unanimous in the view that
there are problems in both the wording and operation of Part 2 of POCA 2002.
Through our pre-consultation engagement, we gleaned from practitioners, academics,
the judiciary and law enforcement that their preference would be to amend the existing
regime rather than repeal and replace the law in its entirety. The provisional proposals
we made in our consultation paper therefore reflected this approach, as do the
recommendations in this report.

On 17 September 2020 we published our consultation paper. Revealing the
complexity of the confiscation regime, the consultation paper ran to over 700 pages.
We also published a 41-page summary of the consultation paper. The paper
generated considerable interest and stimulated debate on the efficiency and efficacy
of the confiscation regime.

The consultation, which ran between September and December 2020, is discussed
below. This consultation involved public events both on the consultation paper in
general and on specific parts of the consultation paper. We also met with individuals
and organisations from across the criminal justice system to hear first-hand their views
about our provisional proposals.

We draw upon the valuable information and comments that were provided during
consultation throughout this report.

TAKING THE PROCEEDS OF CRIME AFTER CONVICTION

1.9

Before we provide a general overview of our recommendations and the structure of
the report, we begin with a brief explanation of the current regime for taking the
proceeds of crime after conviction? and summarise overarching concerns that led to
the inception of this project.

The current confiscation regime

1.10

A “confiscation order” is an order made personally against a defendant to pay a sum
of money equivalent to some or all of their benefit from crime, depending on the
assets available to the defendant (an in personam order). The defendant is not
obliged to realise any particular asset to satisfy the order (which would constitute an in
rem order), as long as the sum of money is paid.
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1.1

In Chapter 3 of our consultation paper, we set out a general overview of the post-
conviction confiscation regime. The regime can be broken down into 10 component
parts.

(1)  After conviction, the confiscation process begins if the prosecutor asks the
Crown Court to consider making a confiscation order, or the court believes that
it is appropriate to do so.3

(2)  Usually, the defendant is sentenced before confiscation takes place.*
Confiscation can be postponed for up to two years from the date of conviction
and for a longer period if there are exceptional circumstances.® Where a court
postpones confiscation proceedings, financial penalties and forfeiture orders
may not be imposed when passing sentence.®

(3) From as early as the start of a criminal investigation, the court may make a
restraint order against any specified person to preserve the value of assets for
the confiscation hearing and prevent their dissipation.’

(4) In preparing for the confiscation hearing, information may be provided to the
court by the prosecution,? the defence,® and by third parties who assert that
they have an interest in particular assets.™

(5) Having determined the scope of the confiscation enquiry, the court will go on to
calculate the defendant’s benefit from relevant criminal conduct. POCA 2002
provides that “a person benefits from conduct if they obtain'! property as a
result or in connection with it”."2

(6) The court must also then determine whether the defendant has a “criminal
lifestyle”. A defendant will have a “criminal lifestyle” if one of three “triggers” set

Proceeds of Crime Act 2002, s 6(3).

R v Guraj [2017] 1 Cr App R (S) 32, [2016] UKSC 65 at [8] and [13].

Proceeds of Crime Act 2002, s 14; see R v Igbal [2010] EWCA Crim 376, [2010] 1 WLR 1985; R v T [2010]
EWCA Crim 2703; R v Johal [2013] EWCA Crim 647, [2014] 1 WLR 146; R v Guraj [2016] UKSC 65, [2017]
1 WLR 22; R v Halim [2017] EWCA Crim 33, [2017] Lloyd’s Rep FC 186; R v Hall [2019] EWCA Crim 662.
Proceeds of Crime Act 2002, s 15(2); R v Donohoe [2006] EWCA Crim 2200, [2007] 1 Cr App R (S) 88 and R
v Paivarinta-Taylor [2010] 2 Cr App R (S) 64, [2010] 2 Cr App R (S) 64; R v Kakkad [2015] EWCA Crim 385,
[2015] 1 WLR 4162; R v Guraj [2016] UKSC 65, [2017] 1 WLR 22; R v Sachan [2018] EWCA Crim 2592,
[2019] 4 WLR 67.

Proceeds of Crime Act 2002, ss 40 and 41.

Proceeds of Crime Act 2002, s 16.

Proceeds of Crime Act 2002, ss 17 and 18.

Proceeds of Crime Act 2002, s 18A.

See CP 249, Chapter 12 for a more detailed analysis. For judicial interpretation of “obtaining” see R v May
[2008] UKHL 28, [2008] 1 AC 1028; R v Allpress [2009] EWCA Crim 8, [2009] 2 Cr App R (S) 5 at [64]; R v
Ahmad [2014] UKSC 36, [2015] 1 AC 299 at [42] — to the effect that “a person ordinarily obtains property if
in law he owns it, whether alone or jointly, or assumes the rights of an owner, which will ordinarily connote a
power of disposition or control.” For application of this test see (amongst other cases) R v Chahal [2015]
EWCA Crim 816, [2015] Lloyd’s Rep FC 601; R v Mehmet [2015] EWCA Crim 797; R v Hussain [2014]
EWCA Crim 2344, [2015] Lloyd’s Rep FC 102; R v Mackle [2014] UKSC 5, [2014] AC 678; R v Warwick
[2013] NICA 13; R v Ramdas [2012] EWCA Crim 417; R v Mcllravey [2011] EWCA Crim 2815; R v Clark
[2011] EWCA Crim 15, [2011] 2 Cr App R (S) 55; R v Sewell [2009] EWCA Crim 488.

Proceeds of Crime Act 2002, s 76(4). For case law discussing whether property was obtained “as a result
of” criminal conduct see R v Del Basso [2010] EWCA Crim 1119, [2011] 1 Cr App R (S) 41; Sumal & Sons
(Properties) Ltd v Newham London Borough Council [2012] EWCA Crim 1840, [2013] 1 WLR 2078; R v
McDowell [2015] EWCA Crim 173, [2015] 2 Cr App R (S) 14; R v Palmer [2016] EWCA Crim 1049, [2017] 4
WLR 15. For discussion on whether property was obtained “in connection with” criminal conduct, see R v
Osei (1988) 2 Cr App R (S) 289 and R v Ahmad [2012] EWCA Crim 391, [2012] 1 WLR 2335.
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out under section 75 of POCA 2002 is satisfied. The explanatory notes to
POCA 2002 provide that the criminal lifestyle provisions are designed to
“identify offenders who may be regarded as normally living off crime”."

(@)

(b)

If the defendant does have a criminal lifestyle, the criminal conduct which
is relevant to the confiscation enquiry will be their “general criminal
conduct”." A defendant’s “general criminal conduct” is defined as “all his
criminal conduct, and it is immaterial whether conduct occurred before or
after the passing of this Act”."® To assist the court in determining benefit
from general criminal conduct, the court is generally required to apply

four statutory assumptions.®

If the defendant does not have a criminal lifestyle, the confiscation
enquiry will be limited to what is known as their “particular criminal
conduct”.'” A defendant’s “particular criminal conduct” is all the offences
for which the defendant was convicted in the criminal proceedings that
led to the application for a confiscation order, and any other offences the
defendant admits and asks the court to “take into consideration” in

passing sentence.'®

Having determined the value of the defendant’s benefit from crime, the court
must then determine how much of that benefit the defendant is able to repay
(known as the “recoverable amount”).

The court must make a confiscation order for the recoverable amount “if, and
only to the extent that, it would not be disproportionate to do so”."°

Having made the confiscation order, the court must determine:

(@)

whether the defendant requires time to pay the confiscation order. If the
court is satisfied a defendant is unable to pay the full amount of a
confiscation order on the day it is made, it may order what cannot be paid
on the day to be paid within a specified period or by instalments.?® The
maximum time to pay the court may allow initially is three months from
the making of the confiscation order.?" The defendant may apply for an
extension of time to pay. The maximum overall time that may be allowed
to pay the confiscation order is six months.??

13
14
15
16
17

18
19
20
21
22
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Proceeds of Crime Act 2002, explanatory notes para 135.

Proceeds of Crime Act 2002, s 6(4)(b).

Proceeds of Crime Act 2002, s 76(2).

Proceeds of Crime Act 2002, s 10. See CP 249, Chapter 13 for more detailed analysis.

Proceeds of Crime Act 2002, s 6(4)(c); see, for example, R v Panayi [2019] EWCA Crim 413, [2019] 4 WLR

85.

Proceeds of Crime Act 2002, s 76(3).
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(b)  the length of the term of imprisonment the defendant could be required to
serve if the defendant fails to pay the confiscation order.?*> The maximum
terms of imprisonment in default are set out in section 35 of POCA 2002:

Amount Maximum term
£10,000 or less 6 months

More than £10,000 but no more than £500,000 5 years

More than £500,000 but no more than £1 million 7 years

More than £1 million 14 years

(c)  whether to make a “compliance order”.?* A compliance order is any order
that the court believes is appropriate for the purpose of ensuring that a
confiscation order is effective. The court must consider whether to make
an order restricting the defendant’s foreign travel.?

(10) If the defendant fails to pay:

(@) a magistrates’ court may activate the warrant committing the defendant to
prison for non-payment of their confiscation order.?

(b) interest accrues from the date for payment on any part of a confiscation
order which remains outstanding at that time.?” The interest rate is the
same as the rate set pursuant to the Judgments Act 1838, currently 8%
a year.

(c) the prosecutor may apply to the Crown Court for the appointment of an
enforcement receiver who may be empowered to sell assets belonging to
the defendant.?®

(d) a magistrates’ court may (providing a receiver has not been appointed)
order that sums held in bank accounts or cash which has been seized be
paid to the court in satisfaction of the money owed under a confiscation
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25
26

27
28
29

Powers of Criminal Courts (Sentencing) Act 2000, s 139(2); Proceeds of Crime Act 2002, s 35; R v Smith
[2009] EWCA Crim 344; R v Pigott [2009] EWCA Crim 2292, [2010] 2 Cr App R (S) 16; R v Price [2009]
EWCA Crim 2918, [2010] 2 Cr App R (S) 44; R v Mahmood [2010] EWCA Crim 1749; R v Aspinwell [2010]
EWCA Crim 1294, [2011] 1 Cr App R (S) 54; R v Castillo [2011] EWCA Crim 3173, [2012] 2 Cr App R (S)
36; R v Patel [2012] EWCA Crim 2736; R v Lyons [2014] EWCA Crim 1306; R v Mills [2018] EWCA Crim
944, [2019] 1 WLR 192; R v Morrissey [2019] EWCA Crim 244.

See Chapter 14 for a more detailed analysis.

Proceeds of Crime Act 2002, s 13A(4).

Magistrates’ Court Act 1980, ss 82(4)(b); R (Beach) v Folkestone Magistrates’ Court [2018] EWHC 2843
(Admin), [2019] Lloyd’s Rep FC 245; Cooper v Birmingham Magistrates' Court [2015] EWHC 2341 (Admin);
R (Sanghera) v Birmingham Magistrates’ Court [2017] EWHC 3323 (Admin); R (Popoola) v Westminster
Magistrates' Court [2015] EWHC 3476 (Admin); R (Jestin) v Dover Magistrates’ Court [2013] EWHC 1040
(Admin); R v Harrow Justices, ex p. DPP (1991) 1 WLR 395, [1991] 3 All ER 873; R v City of London
Justices, ex p. Garotte [2003] EWHC 2909 (Admin); Barnett v DPP [2009] EWHC 2004 Admin.

Proceeds of Crime Act 2002, s 12(1).

Proceeds of Crime Act 2002, s 12(2); Judgments Act 1838, s 17.

Proceeds of Crime Act 2002, ss 50 and 51.
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order.® Similarly, the magistrates’ court may order that seized personal
property be sold and the proceeds used to satisfy a confiscation order.?

1.12 The flow chart opposite, taken from page 58 of the consultation paper, summarises
the process.

30 Proceeds of Crime Act 2002, s 67.

31 Proceeds of Crime Act 2002, s 67A. The property must be seized pursuant to a “relevant seizure power” as
defined in Proceeds of Crime Act 2002, s 41A(4).

36



Confiscation begins at Prosecution request o Yes

CONVICTION - s6(2) e 4 or Court’s inititative - S6(3)(@)/(b) No

D or third party may be
required to provide information
at any stage - s18/18A

CONFISCATION

HEARING - s6(4) Step 1: What criminal conduct is relevant to the

confiscation enquiry?
Does D have a criminal lifestyle? - s75

Criminal Lifestyle offences
(a) Schedule 2 offence
(b) Min 5k benefit

() Offence over at least 6 months

(i) Minimum of 4 offences in the same proceedings

(iii) At least 2 offences in 6 years prior to the start of criminal

proceedings
Has D benefitted

from PARTICULAR
criminal conduct*?

Has D benefited from GENERAL criminal conduct™ (GCC)? - s76
Apply Lifestyle Assumptions - s10
(1) Any property transferred to D after the relevant day

(2) Any property held by D after date of conviction = benefit from GCC
dependant has (3) Expenditure at any time after relevant day = met from property by

benefitted from his or S . "
her criminal conduct : (4) Property should be valued as free of any interests in it

Step 2: Determining
whether the

Step 3: Valuing Benefit

The value of benefit is determined with reference to market value. The value of property at the time of
the confiscation hearing is the greater of:

(a) its value at the time D obtained it, adjusted for inflation or,
(b) the value at the time of the confiscation hearing of either
() the property obtained; or
(ii) if the D does not still hold it or all of it, the value of the property D exchanged for it

; Additional requirements
Step 4: Determining the : for consideration
Recoverable Amount
What is the RECOVERABLE Step 5: Proportionality 1. Time to pay period? - s11
Amount? - s7 After determining the
(1) An amount equal to D’s recoverable amount, the 2. What is the appropriate
benefit figure court must make a term of imprisonment in
confiscation order in the sum default of non-payment?
of the recoverable amount

figure “if, and only to the
extent that, it would not be 3. Should the court make a

(2) The available amount if D’s
assets are worth less than
the benefit figure or

(38) A nominal amount if D’s disproportionate to do so” - compliance order? - s13A
assets are nil s 6(5)

* All the offences for which the defendant was convicted in the criminal proceedings that led to the application for a
confiscation order.

** All of a defendant’s criminal conduct, irrespective of when it occurred.

37



Perceived problems with the regime

1.13

As of 31 March 2021 the value of outstanding confiscation orders was
£2,353,455,000.32 His Majesty’s Courts and Tribunals Service (‘HMCTS”) considers
that just £143 million of that debt (6.1%) is recoverable.®® A confiscation debt running
into the billions of pounds of which only a small proportion is collectable has led to a
perception that the confiscation regime is ineffective. Such a perception has been
long-standing. In 2013 the National Audit Office estimated the value of confiscation
orders successfully enforced as a proportion of estimated total criminal proceeds in
2012 — 2013 as 26p per £100.34

Analysis beyond the statistics suggests that the perception that the regime is
ineffective is partly based on figures distorted by the overall level of debt which was to
a significant extent built up in the early years of the regime. As we discuss in the
consultation paper at para 1.26, there was a concern after the Act was introduced that
it was not being adequately used, leading to targets being set for the volume and
value of orders pursued. While explicit targets for financial investigators in asset
recovery have now been dispensed with, this has led to an inflation in the value of
historical confiscation debt.® This “legacy” debt, whilst headline grabbing, does not
reveal the true picture.

Further reasons for the debt appearing particularly high are discussed later in his
Report and include:

(1) the treating of jointly obtained benefit as being obtained in full of by each
participant in the criminal enterprise;®

(2) the treatment of temporary gains as outright gains, such as in the case of
money mules;*’

(3) the addition of interest to confiscation orders at a very high rate (8%); and

(4) the lack of discretion in relation to the application of the criminal lifestyle
assumptions.®

In summary, the large outstanding confiscation debt is not a consequence of
defendants retaining large amounts of their criminal proceeds. It is an artificial number
which reflects the considerable problems with the operation of the regime, both in
terms of the calculation of the orders and in terms of their enforcement.

32

33

34
35

HM Courts and Tribunals Service, “HM Courts and Tribunal Service Trust Statement 2020-21” (2020-21)
HC 695 p 36.

HM Courts and Tribunals Service, “HM Courts and Tribunal Service Trust Statement 2020-21” (2020-21)
HC 695 p 9.

Confiscation Orders (2013) HC 738.

See Chapter 21 — What happens when a confiscation order is paid? for discussion of the Asset Recovery
Incentivisation Scheme.

3  Chapter 8 — Defining and Apportioning Benefit.
87 Chapter 8 — Defining and Apportioning Benefit.
38 Chapter 10 — Applying the Criminal Lifestyle Assumptions.
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1.17

1.18

The Supreme Court also made observations about the challenges faced by the
authorities in attempting to extract criminal assets under the POCA 2002 regime. In R
v Ahmad?®® the Supreme Court said:*°

The 2002 Act has often been described as poorly drafted. That is a fair criticism, as
can be illustrated by the problems which have had to be faced by the courts in a
number of cases, some of which are referred to below. However, it is only fair to the
drafters of the statute to record that the problems are partly explained by the
difficulties inherent in the process of recovering the proceeds of crime from those
convicted of offences. Those difficulties are at least threefold and are particularly
acute when it comes to sophisticated crimes....

First, there are practical impediments in the way of identifying, locating and
recovering assets actually obtained through crime and then held by criminals....

Secondly, again owing to the reticence and dishonesty of the defendants, there will
often be considerable, or even complete, uncertainty as to (i) the number, identity
and role of conspirators involved in the crime, and (ii) the quantum of the total
proceeds of the crime, or how, when, and pursuant to what understanding or
arrangement, the proceeds were, or were to be, distributed towards the various
conspirators.

Thirdly, there will be obvious difficulties in applying established legal principles to the
allocation of liability under the 2002 Act, as rules relating to matters such as
acquisition, joint and several ownership, and valuation of property and interests in
property, and the rights and liabilities of owners, both as against the world and inter
se, have been developed by the courts over centuries by reference to assets which
were lawfully acquired and owned.

The perceived complexity of the legislation has also motivated a desire for change.
His Honour Judge Hopmeier, in a guide produced for judges on confiscation,*! has
described the proliferation of appellate judgments over a ten-year period:

In 2009 the Case List contained 177 Cases. The 2020 Case list contains over 5050
reported cases. Few areas of law have seen such a volume of litigation within such
a short period; it is perhaps reflective not only of the importance of this particular
area of law but also of its legislative complexity.

There have been comments from judges, practitioners and commentators in relation
to the need for this review and the areas which may be specifically considered. In the
case of R v Guraj, for instance, the Supreme Court observed that the Law
Commission may wish to consider “(1) the best way of providing realistically for the
sequencing of sentencing and confiscation and (2) the status of procedural
requirements in the Act”.#2

39
40

41
42

R v Ahmad [2014] UKSC 36, [2015] AC 299.
R v Ahmad [2014] UKSC 36, [2015] AC 299 at [35] to [36].

HHJ Hopmeier, A Guide to Restraint and Confiscation Orders under POCA 2002 (2022).
R v Guraj [2016] UKSC 65, [2017] 1 WLR 22 at [36].
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1.20

1.21

1.22

Since the project began, stakeholders have been nearly unanimous in the view that
there are problems in both the wording and operation of Part 2 of POCA 2002. One
stakeholder remarked during consultation that the current system is “complicated and
confusing”.

Another stakeholder, an academic, noted that:

confiscation proceedings are lengthy and complex. As such, legal representatives
are not always able to provide the resources and specialist representation needed.

This problem is exacerbated in cases funded by legal aid.
The Prison Reform Trust commented:

The Proceeds of Crime Act 2002 (POCA) is widely regarded as a draconian piece of
legislation and is in urgent need of reform. ... We welcome the review of this
legislation as it impacts on the lives of so many, not only defendants but also their
families.

THE CONSULTATION PAPER

1.23

1.24

1.25

1.26

40

The consultation paper had two principal aims: to identify the most pressing problems
with Part 2 of POCA 2002; and to propose and consult on the best approaches to
address those problems and reform the regime in ways which serve to simplify, clarify
and modernise the law.

The paper was written to mirror the progress of a confiscation matter through the court
process. Our 104 consultation questions made provisional proposals for reform and
asked consultees for their views.

Due to the length of the consultation paper, we also published a summary version,
within which we posed 32 summary consultation questions.

The consultation paper covered the following stages of the confiscation process:
(1)  objectives of the Act;

(2)  preparing for the confiscation hearing;

(3) calculation of benefit;

(4) recoverable amount;

(5) enforcement;

(6) other orders of the court;

(7)  reconsideration; and

(8) preserving the value of assets.



1.27

We used the consultation paper to consider ways in which the post-conviction
confiscation regime could be rendered fairer in relation to defendants, victims and
third parties; more efficient; clearer; and more effective.

CONSULTATION

1.28

1.29

1.30

1.31

1.32

We then undertook a public consultation during which we held a combination of
webinars, roundtable discussions, small meetings and a symposium to test our
proposals and to determine the extent of support for them.

The consultation period ran for three months (17 September 2020 — 18 December
2020) and attracted 99 responses via our formal online consultation tool, over 30
contributions via email and extensive engagement during the various events we held.

Our engagement during consultation was very wide. We consulted with criminal
barristers’ chambers, solicitors, professional bodies,*® current and retired members of
the judiciary,* prosecution agencies,*® law enforcement agencies, financial
investigators,*® academics, defendants, the Prison Service, court staff,*” auction
houses and receivers. A full list of consultees can be found at Appendix 2.

We arranged webinars and roundtable discussions thematically, such that each event
centred on a different aspect of the paper and policy. This enabled us to extract more
specific and useful responses to our proposals.

We generally received very positive feedback on the consultation paper and were
encouraged by the level of support for the proposals. We make recommendations
consistent with most of the provisional proposals. There were, expectedly, also some
proposals which received less support from consultees. In these instances, we
undertook further consultation and research in the light of which we reconsidered our
policies.

STRUCTURE OF REPORT AND RECOMMENDATIONS

1.33

In this section we summarise the content of our report and our recommendations. Like
the consultation paper, this report is divided into parts, reflecting the way in which a
confiscation matter would move through the court system. Each of the parts can be
read separately to enable readers to select and focus on areas of particular interest.
The following paragraphs provide a summary of each part and chapter.
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Bar Council of England and Wales; Criminal Law Solicitors’ Association; Fraud Lawyers’ Association, the
Law Society, the Proceeds of Crime Lawyers’ Association.

At all levels. We have liaised with the Lord Chief Justice’s office, which has been liaising with the President
of the Queen’s Bench Division and the President of the Family Division. We met with Lord Hughes and Lord
Justice Davis; and held a judicial round table, which was attended by a High Court judge, a Queen’s Bench
Master, circuit judges, a tribunal judge, a district judge and lay magistrates.

Including the CPS; Association of Chief Trading Standards Officers; Environment Agency; FCA; HMRC;
Insolvency Service; NHS Counter Fraud Service Wales; Private Prosecutors’ Association; SFO; West
Yorkshire Trading Standards.

Including the City of London Police; Criminal Finance sub group of the Organised Crime Task Force in
Northern Ireland; Eastern Region Special Operations Unit, Regional Economic Crime Unit; National Crime
Agency and National Economic Crime Centre; North East ACE and Confiscation Teams; West Midlands
ROCU.

HM Courts and Tribunals Service; Justices’ Legal Advisers’ and Court Officers’ Society.
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1.34

Throughout the report, we make several recommendations which invite the Criminal
Procedure Rule Committee (“CPRC”) to consider implementation of reforms to
aspects of the confiscation procedure. In these instances, we defer to the Committee
to consider the most appropriate vehicle for these reforms (that is, in the rules or by
referral to the Lord Chief Justice for inclusion in a practice direction). To avoid
repetition to this effect, where these recommendations arise in the report, we have
simply recommended that the CPRC consider implementation of the reform.

Part 1 — Objective of the Act (Chapter 2)

1.35

1.36

Chapter 2 provides an overview of the objectives often associated with the
confiscation regime. It recommends that the objective of Part 2 of POCA 2002 should
be placed on a statutory footing. The objective should be “to deprive a defendant of
their benefit from criminal conduct, within the limits of their means” and bodies
exercising powers under Part 2 of POCA 2002 should pursue this objective. We
observe that punishment, compensation, deterrence and disruption may be
consequences of the regime but should not be stated aims.

We also discuss the requirement of proportionality in the making of confiscation orders
and how it relates to third-party interests. In that respect, we analyse the compatibility
of our policy regarding third-party interests with the human rights legal framework, in
particular with article 8 of the European Convention of Human Rights (focusing on the
right to respect for one’s home) and article 1 of Protocol 1 (right to property).

Part 2 — Preparing for the Confiscation Hearing (Chapters 3 —=7)

1.37

This Part contains a set of recommendations which aim to promote early
consideration of confiscation issues and active case management. The overarching
purpose of these recommendations is to streamline confiscation proceedings by
facilitating the exchange of information between the defendant and the prosecution,
as well as encouraging them to reach an agreement.

Chapter 3: Timetabling

1.38

1.39

42

Chapter 3 discusses the problems with the current “postponement” provisions and the
sequence of events in relation to sentencing and the making of a confiscation order.

By way of overview, we recommend that:

(1) A defendant must be sentenced before confiscation proceedings are resolved,
unless the court directs otherwise.

(2)  The prohibition on financial, forfeiture and deprivation orders being imposed
prior to the making of a confiscation order be removed. Where a court imposes
a financial, forfeiture or deprivation order prior to making a confiscation order,
the court must take such an order into account when determining the
confiscation order.

(83)  The current 28-day period within which the Crown Court is permitted to vary a
financial or forfeiture order be extended to 56 days from the date on which a
confiscation order is imposed. The purpose of this recommendation is to align
the variation period with that applicable in substantive criminal proceedings.



(4) Confiscation legislation should no longer refer to “postponement”. Instead, “drift”
in confiscation proceedings should be managed through a statutory requirement
that confiscation proceedings are started within a prescribed time, as well as
active case management following the commencement of confiscation
proceedings.

(5) Atimetable for confiscation proceedings must be raised as a matter before the
court by the completion of the sentence hearing. Errors or amendments may be
addressed (respectively) by applying the slip rule within 56 days of sentencing
or through amendment of the timetable.

Chapter 4: Exchange of Information

1.40

1.41

1.42

1.43

1.44

Chapter 4 contains recommendations aiming to facilitate the exchange of information
between the defendant and the prosecution, as well as with the court, to contribute to
a more efficient management of confiscation proceedings.

First, we recommend that the Criminal Procedure Rules (“Crim PR”) should provide
timetables for the provision of information and service of statements. The court should
have the discretion to amend these timetables on application of the parties.

Second, we recommend different timetables depending on whether a confiscation
case is categorised as “complex” or “non-complex”.

Third, we recommend that the court should give the defendant appropriate warning as
to the consequences of non-compliance with the obligation to provide information in
the confiscation proceedings.

Finally, we recommend that the prosecutor’s statement of information (section 16,
POCA 2002) should comprise certain information, to assist the court in understanding
the prosecutor’s position and arguments. We also recommend that the content of the
defence response to the prosecutor’s statement of information should reflect the
content prescribed for the prosecution.

Chapter 5: Early Resolution of Confiscation (EROC)

1.45

1.46

1.47

In Chapter 5, we recommend the introduction of an EROC process to take place after
the exchange of information and before the confiscation hearing to facilitate the early
resolution of confiscation proceedings. Such a process is intended to formalise the
existing practice of agreeing confiscation orders through a collaborative process
involving all the relevant parties, including third parties.

We recommend that the timetabling for the preparation of a confiscation hearing
should include the EROC process, unless the court is satisfied that it will serve no
useful purpose to do so. Therefore, the EROC process is not mandatory and need not
take place when there is no prospect of reaching an agreement.

The EROC process should comprise two stages:

(1)  An EROC meeting, at which the parties should seek to settle the confiscation
order and, if the confiscation order cannot be settled, the issues for the
confiscation hearing should be identified.
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(2)  An EROC hearing, at which the judge should consider approving any
agreement, or in the event of disagreement, at which case management would
take place.

1.48 To facilitate the reaching of an early agreement, we recommend that agreements
reached outside the EROC structure should be subject to a process which is
comparable to the EROC hearing. This means that defendants would remain free to
present a consent order at any stage outside the formalised EROC process. A judge
should consider whether the agreement should be approved.

Chapter 6: Incentivising the Payment of Orders

1.49 Chapter 6 discusses the tools that can be used to incentivise the payment of
confiscation orders and the sanctions for non-compliance.

1.50 In agreement with the views expressed during consultation, we do not recommend
that a reduction in the amount of a confiscation order or a discount on the substantive
criminal sentence imposed on the defendant should be used as incentives to agree
and satisfy a confiscation order. These compliance tools would be in contrast with the
primary objective of the confiscation regime and would conflate confiscation and the
punitive aspect of sentencing.

1.51 For these reasons, we do not make recommendations to reward cooperation, because
the EROC process is by itself a suitable instrument to incentivise the reaching of an
agreement, leading to more realistic and enforceable orders. In addition, the speedy
resolution of confiscation proceedings and the prospect of lower legal costs will also
act as incentives.

Chapter 7: Forum

1.52 Chapter 7 observes that confiscation proceedings are usually highly complex and
require significant judicial expertise. Therefore, it makes recommendations to ensure
that confiscation proceedings are heard in the appropriate forum and by judges with
sufficient experience.

1.53 First, we recommend that the Crown Court retains jurisdiction for confiscation
proceedings. Crown Court judges have the required specialised expertise and
experience to deal with confiscation cases. Judicial continuity is also desirable, since
a judge who has sentenced the defendant will have already a good understanding of
the relevant facts of the case.

1.54 Second, we make a recommendation to ensure that appropriate training is offered to
judges hearing confiscation cases.

1.55 Third, we recognise that complex confiscation cases may require a higher degree of
judicial expertise and therefore make three recommendations in this respect:

(1)  The prosecution should make a non-binding indication on the Plea and Trial
Preparation Hearing Form and at the Plea and Trial Preparation Hearing
(PTPH) as to whether they envisage any complexities if the case progresses to
confiscation. This is intended to facilitate the allocation of an appropriately
experienced judge to conduct both the trial and the confiscation proceedings.
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(2)  In connection with the above, the Criminal Practice Direction on allocation
should be updated so that where complex confiscation proceedings are
identified at the PTPH stage, this is considered during allocation.

(3) That additional training in confiscation may be offered to Crown Court judges.
This system will assist the Resident Judge in allocating complex confiscation
cases by identifying a pool of judges with a higher level of training.

Part 3 — Benefit (Chapters 8 — 11)

1.56 Parts 3 and 4 deal with the “substantive” parts of confiscation orders, namely the
determination of the defendant’s benefit from crime and the recoverable amount. We
make recommendations aiming to improve the way the benefit and the recoverable
amount are determined by the court, including recommendations regarding issues
such as: the apportionment of benefit in case of multiple defendants; criminal lifestyle
cases and related assumptions; and hidden assets and tainted gifts. The overall
purpose of this set of recommendations is to ensure a more accurate and realistic
calculation of the figures that form the basis of a confiscation order.

Chapter 8: Defining and Apportioning Benefit

1.57 Chapter 8 deals with the determination of the defendant’s benefit from crime. POCA
2002 provides that “a person benefits from conduct if they obtain property as a result
or in connection with it”.*® Property has been “obtained” if the defendant “holds or
obtains an interest in it”.** We recommend replacing this test with one which asks
whether the defendant has “gained” property as a result of the conduct.

1.58 We then recommend the introduction of a second stage of the calculation, which
requires the court to make an order that the defendant’s benefit is equivalent to the
amount determined to have been “gained” unless the defendant proves or the court is
otherwise satisfied that it would be unjust to do so because the defendant intended to
have only a limited power to dispose of or to control the gain. This would allow the
court to temper a rigid calculation of the defendant’s gain which might lead to unjust
outcomes.

1.59 We recommend that the definition of “gain” should include:
(1)  keeping what one has;
(2) getting what one does not have; and
(3) gains that are temporary or permanent.

1.60 We also make recommendations concerning the apportionment of benefit. We
recognise that multiple co-defendants might have not benefitted equally from the
proceeds of crime. Our recommendations are intended to reflect more accurately the
shares for the apportionment of benefit. We therefore recommend that:

48 Proceeds of Crime Act 2002, s 76(4).
49 Proceeds of Crime Act 2002, s 84(2).
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(1)  The determination as to whether the defendant intended to have only a limited
power to dispose of or to control the gain — extends to issues of apportionment
of the gain between the defendant and others.

(2) Inthe event that the court cannot make a determination about defined shares
for the apportionment of benefit, the court must make an order that each
defendant is liable for an equal share of the whole of the benefit unless it would
be in the interests of justice to impose equal liability for the whole of the benefit.

1.61 We finally recommend that any issue relevant to the defendant’s intention with regard
to the gain should be raised by defendants in their response to the prosecutor’s
statement.

Chapter 9: Benefit in Criminal Lifestyle Cases

1.62 The current POCA regime (section 75) provides that, if a defendant is found to have a
“criminal lifestyle”, the benefit from crime will also be calculated to include benefit from
“general criminal conduct”. In Chapter 9, we make recommendations in relation to the
“criminal lifestyle” requirement.

1.63 The criminal lifestyle assumption can be triggered by the types of offences committed
by the defendant. The relevant offences are specified in Schedule 2 to POCA 2002,
and include, for example, trafficking and money laundering. We recommend adding
two offences to Schedule 2, namely: keeping a brothel;*® and environmental offences
related to unlawful waste disposal.®'

1.64 The criminal lifestyle assumption may also be applied if another trigger is satisfied:
either a) the defendant is convicted of at least four offences in the same proceedings
and benefited from each such offence (“multiple counts course”); or b) in the period of
six years prior to the start of the present proceedings, the defendant has been
convicted on at least two separate occasions of an offence from which he benefited
(“multiple convictions course”). In order to simplify the law, we recommend
harmonising the number of offences for both parts of the course of criminal activity
trigger. Therefore, we recommend that the number of offences required to satisfy the
course of criminal activity trigger is three offences.

1.65 We recommend including convictions for offences from which the defendant has
attempted to benefit when considering relevant offences which trigger the criminal
activity course.

1.66 Under the current confiscation regime, criminal lifestyle triggers (other than a
conviction for Schedule 2 offence) are applied only if the defendant has benefitted by
at least £5,000. We recommend that this threshold be increased to £5000, adjusted
for inflation. As the value of money changes over time, we recommend that the
recommended financial threshold should be reviewed by the Secretary of State every
five years to ensure that it is applied equally to defendants and continues to reflect
defendants’ propensity to live off crimes.

50 Sexual Offences Act 1956, s 33A.
51 Environmental Protection Act 1990, s 33(1)(a); Environmental Permitting (England & Wales) Regulations
2016, reg 38(1)(a).
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Chapter 10: Applying the Criminal Lifestyle Assumptions

1.67

1.68

1.69

Chapter 10 deals with the application of the criminal lifestyle assumptions. Under the
current confiscation regime, if either trigger is satisfied, the criminal lifestyle
assumptions listed in sections 10(2) to (5) of POCA 2002 apply.

We recommend that the prosecution should have a discretion not to rely on the
criminal lifestyle assumptions. This decision should be made at the earliest
opportunity and the discretion should be exercised according to published guidance.
This recommendation is intended to formalise the existing prosecutorial practice not to
rely on the assumptions in every case, despite their mandatory application under the
current confiscation regime. Such a discretion will allow the pursuit of confiscation in
cases where the absence of discretion may result in no confiscation proceedings
being brought at all due to a reluctance to undertake the complex and resource
intensive financial investigation necessary when applying the criminal lifestyle
provisions.

The current confiscation regime provides that the court should not apply the
assumptions if there would be a “serious risk of injustice” in their application (section
10(6)(b) of POCA 2002). The case law has narrowly construed the provision, which is
ordinarily applied only to prevent double counting, rather than more generally in the
interest of justice. With our recommendations, we seek to restore the function of this
provision as a safeguard against unjust applications of the assumptions. We therefore
recommend that the “serious risk of injustice” test is clarified to ensure that in
determining whether there would be a serious risk of injustice if the assumption were
applied, the court should consider any oral or documentary evidence; and if
documentary evidence is not put before the court, the reason why documentary
evidence was not put before the court. Additionally, we recommend that the “serious
risk of injustice” test should not be limited to preventing a risk of double counting, but
instead should include consideration of any relevant factors which would cause a
serious risk of injustice if an assumption were made.

Chapter 11: Assets Tainted by Criminality

1.70

1.71

Since POCA 2002 was introduced, there have been over one hundred appellate
decisions regarding the calculation of benefit, which has created uncertainty in the
law. We recommend that principles developed in the case law should be incorporated
into statutory provisions, in order to make the law clearer and more accessible. This
chapter deals with the incorporation of case law related to tainted gifts into either
Criminal Procedure Rules or a practice direction.

We recommend that the CPRC should consider inclusion of relevant cases as
guidance for when the following circumstances arise:

(1)  In determining whether benefit apparently accruing to a company may be
treated as benefit accruing to a company.

(2)  The issue of common intention constructive trusts.

(83) The issue of alleged benefit when a business (whether incorporated or
otherwise) is alleged to be part-tainted by criminality.
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(4) Inrelation to tobacco importation cases:
(@) asummary of principles relevant to benefit in tobacco importation;

(b) in calculating the benefit obtained from evading duties payable on
tobacco; and

(c) the relevant retail price of counterfeit goods.

(5) Where the consideration which is asserted to have been provided by the
recipient of property is other than a direct financial contribution (whether by way
of services or otherwise).

1.72 In addition, we recommend that the primary legislation include provisions to the effect
that the defendant’s benefit is limited where property was:

(1)  part-purchased with the proceeds of crime, to the value of that part of the
property which was derived from criminal conduct; and

(2) purchased with credit, to that part of the property which would be payable to the
defendant following the repayment of the creditor or creditors in connection with
that purchase.

Part 4 — Recoverable Amount (Chapter 12)
Chapter 12: Recoverable Amount

1.73 In Chapter 12, we make recommendations concerning the recoverable amount. The
recoverable amount represents the amount that the defendant is required to pay
towards a confiscation order.

1.74 Under the current law, a defendant from whom assets have been seized is still treated
as having obtained the benefit. As a result, defendants are subject to a double
deprivation because they need to account to the state for the benefit that has already
been seized in the form of the assets. To correct this problem, we recommend that the
court should identify any property that was seized by or disgorged to the state or
repaid to victims by the defendant, and reduce the total benefit figure by that amount
to arrive at the outstanding benefit figure. The recoverable amount will be determined
with reference to the defendant’s available amount but cannot be more than the
outstanding benefit figure.

1.75 We discuss cases where confiscation orders are made in an amount less than the
benefit figure. We observe that, although confiscation orders made in amounts that
are nominal or significantly lower than the benefit from crime serve a legitimate
purpose, they undermine public confidence in the confiscation regime and send the
inappropriate message that crime does pay. Therefore, we recommend that, where
the confiscation order is made in an amount less than the recoverable amount, the
court should satisfy itself that the defendant understands:

(1)  What each figure means.

(2)  Why the figures are different.
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1.76

1.77

1.78

(3)  That it will be open to the prosecution to seek to recover more of the
outstanding benefit in future, until it is repaid in full.

Moreover, we recommend that the Judicial College consider the inclusion of an
example direction in the Crown Court Compendium to assist judges to this end.

We also make a set of recommendations in relation to “hidden assets”. This is a term
developed by judges and practitioners to describe any unexplained difference in value
between the defendant’s benefit and the value of their known assets.

Under the current confiscation regime, findings about hidden assets are a product of
case law. POCA 2002 does not provide any criteria in that respect. This has caused
problems in terms of inconsistent application of the case law. Therefore, we believe
that principles relating to hidden assets should be codified in order to make the law
clearer and more accessible. To this end, we recommend including a provision to the
effect that where the value of the defendant’s available amount appears to be lower
than the value of the benefit the court may treat the difference between the values as
assets which have been hidden by or on behalf of the defendant, and which are
available to satisfy the confiscation order. We further recommend that factors to assist
the court in determining whether there are hidden assets be set out in statute.

Finally, in this chapter, we make a recommendation concerning tainted gifts. Section
77(5)(a) of POCA 2002 defines a tainted gift as a gift made “after the date” on which
the offence was committed. To bring the provision in line with existing case law, we
recommend amending this definition to provide that a gift is tainted if it was made by
the defendant at any time after “the commission of the offence”. This amendment will
prevent defendants from arguing that a gift should not be treated as a tainted gift
because the transfer occurred on the same date on which the offence was committed.

Part 5 — Enforcement (Chapters 13 — 14)

1.79

In Part 5, we discuss the enforcement of confiscation orders. We make
recommendations aiming to strengthen the existing enforcement regime, covering
issues such as contingent enforcement orders, the venue of enforcement
proceedings, confiscation assistance orders, the application of collection orders to
confiscation orders and the power of courts to compel the defendant’s attendance
during enforcement proceedings.

Chapter 13: Contingent Enforcement Orders

1.80

1.81

In this chapter, we make recommendations regarding “contingent orders”. We
recommend that the Crown Court should have discretion, upon imposing a
confiscation order, to make an enforcement order that takes effect either immediately
or on a “contingent basis” (subject to a further confirmatory hearing) if (1) there are
reasonable grounds to believe that the defendant will fail to satisfy the order through
wilful refusal or culpable neglect; or (2) in view of any third-party interests, there are
reasonable grounds to believe that, without a contingent order the defendant’s share
of the asset will not be made available for realisation by the expiry of the time to pay
period.

Once the Crown Court is satisfied that either (1) or (2) applies, it should consider
some factors when exercising its discretion to make a contingent order. We
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1.82

1.83

1.84

recommend a list of non-exhaustive factors, for example: the use ordinarily made, or
intended to be made, of the defendant’s property; the needs and financial resources
of the current or former spouse or civil partner of the defendant, as well as of any
child; and whether the asset in question is tainted by criminality.

Since confiscation orders are imposed by the Crown Court and enforced by a
magistrates’ court, there is an inevitable delay in enforcement orders being made
which might be exploited by defendants seeking to frustrate enforcement. To prevent
this, we recommend that the Crown Court should be able to impose contingently every
type of enforcement order that can currently be made in the magistrates’ court.

We also seek to ensure that third-party interests are duly protected after the
confiscation hearing itself. To this effect, we recommend that a third party who claims
an interest in property may raise such an interest in the Crown Court after the making
of the confiscation order. They may also raise an interest in property before either the
assets are automatically vested in an enforcement receiver or a contingent order is
activated, if the third party was not given a reasonable opportunity to make
representations at an earlier stage of the confiscation proceedings, or there was a
good reason for not making an application earlier, and there would be a serious risk of
injustice to the third party if the court was not to hear the application.

In circumstances where there are related family law proceedings which are running
concurrently to the confiscation proceedings, we recommend that where the
intervention of the prosecution authority in the family law proceedings is likely to
represent an increase in complexity such that the High Court would be the appropriate
venue for concurrent disposition of the proceedings, or it is otherwise in the interests
of justice for concurrent disposition of the proceedings to take place,®? allocation of
both proceedings may be to the High Court.

Chapter 14: Enforcement

1.85

1.86

Chapter 14 deals with other aspects of enforcement of confiscation orders. We
discuss the benefits of adopting a more flexible approach regarding the venue for
enforcement proceedings. As noted above, under the current confiscation regime,
enforcement proceedings are heard in the magistrates’ court. However, we have
determined that transferring some elements of enforcement to the Crown Court might
incentivise defendants to cooperate and ensure that enforcement decisions are taken
by the tribunal with the detailed knowledge of the case (since the Crown Court
imposes the confiscation order). Therefore, we recommend that the Crown Court and
the magistrates’ court should have flexible powers to transfer enforcement
proceedings between them to achieve the best enforcement of the confiscation order
on the facts of each case.

In addition, we recommend the introduction of some measures designed to foster
compliance with confiscation orders. First, we recommend that the Crown Court and
the magistrates’ court have the power to make confiscation assistance orders, which
appoint an appropriately qualified person to assist defendants in satisfying their
confiscation order. Such orders can be made either before or after the default term is
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1.87

activated (in the latter case, for example, an assistance order might serve the purpose
of assisting defendants to realise assets quickly so they can be released from custody
earlier). Second, we recommend that the court should have a bespoke power to direct
a defendant to provide information and documents as to their financial circumstances.

Finally, we make recommendations to strengthen the powers available to magistrates’
courts in confiscation proceedings. First, we recommend making explicit that collection
orders can be applied to confiscation orders. Collection orders give a fines officer
powers to manage the arrangements for a defendant to pay a financial order imposed
by the court, without necessarily reverting to the court. Therefore, the work of fines
officers will save court time in confiscation proceedings. Second, we recommend that
magistrates’ courts should have the power to compel defendants to attend court at
any stage of enforcement proceedings.

Part 6 — Reconsideration (Chapters 15— 16)

1.88

Part 6 contains recommendations regarding reconsideration of confiscation orders.
The need to reconsider confiscation orders arises when there are changes of
circumstances which require a confiscation order to be varied. Reconsideration
permits some degree of flexibility to accommodate such changes after a confiscation
order has been made. We discuss issues such as upwards and downwards variation
of the available amount and the benefit figure, as well as provisional discharge of a
confiscation order.

Chapter 15: Reconsideration

1.89

1.90

1.91

This chapter concerns reconsideration of the available amount. We discuss the
benefits of setting out statutory restrictions on an application for upwards
reconsideration of the available amount (section 22 of POCA 2002). We recommend
that an application for upwards reconsideration should only be available where: (1)
assets held by the defendant have been identified that should have been but were not
identified at the time of the confiscation hearing; or (2) assets that were identified as
held by the defendant at the time of the confiscation hearing and were realised
pursuant to the confiscation order have generated an amount greater than their
original valuation. This recommendation encourages the defendant to engage with the
confiscation order through full disclosure and swift compliance.

Under the current law, the Crown Court has no power to increase the compensation
element to be paid out of a confiscation order when the confiscation order is varied
upwards (section 22) or downwards (section 23). We recommend that when making
an order to vary the available amount, the Crown Court should have the power to
adjust the compensation element of the order to reflect the variation. This
recommendation will achieve the dual aims of prioritising payment of compensation
and preventing the defendant from facing unpayable orders.

We also recommend that, when an order to vary the available amount upwards is
made, the court may set a deadline by which the reconsidered available amount must
be paid. Under the current regime, defendants might be given time to pay the
available amount pursuant to the original confiscation order but become immediately
liable to pay the reconsidered amount (as there is no power to fix a deadline). Our
recommendation will remove this disparity.
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1.92

1.93

1.94

1.95

In addition, we make two recommendations regarding downwards reconsideration
(section 23). First, we recommend that a designated officer of the magistrates’ court
should also have the power to apply for a section 23 order. The extension of this
power to designated officers should prevent the need for defendants to make
applications to the Crown Court, reducing also the burden generated by unnecessary
enforcement hearings in the magistrates’ court.

Second, we recommend that section 23 should be amended to: (1) provide for the
downwards reconsideration of the available amount where the value of an asset
(including a tainted gift) identified in the original confiscation order realises a lower
amount than its original valuation; and 2) recognise substitute assets, ensuring that
defendants are not penalised for how they choose to satisfy the confiscation order.
This recommendation mirrors the recommendation made with regard to section 22
(upward variation). Its rationale is to avoid penalising defendants for events that
occurred outside their control and that would prevent the satisfaction of the original
confiscation order. This could happen when assets have been overvalued, or there
are good reasons for not realising certain assets (for example, a family home), or the
asset is a tainted gift.

We also recognise the need to align our policy on reconsideration of the available
amount with reconsideration of the benefit figure (section 21). Therefore, we
recommend that the calculation of the available amount after upwards reconsideration
of the benefit figure pursuant to section 21 should require a new application pursuant
to section 22 which will ensure the exclusion of after-acquired assets. This
recommendation seeks to ensure that the defendant does not escape liability for the
value of assets which they held at the time of the original confiscation order while also
ensuring that section 21 does not have the effect of inadvertently allowing law
enforcement to bypass the restrictions of section 22 and pursue the defendant’s after-
acquired assets.

Finally, we recommend that when a defendant obtains a downwards variation in
connection with an asset which was realised for less than the value that was ascribed
to it at the time of the confiscation order, the defendant’s benefit figure may also be
reduced accordingly. This recommendation is in line with our policy of preventing a
defendant from being exposed to continuing liability when they have already satisfied
the confiscation order.

Chapter 16: Provisional Discharge

1.96

1.97
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Provisional discharge is part of our recommended framework on reconsideration
described at paragraph 1.85.. As with the other recommendations on reconsideration,
the aim of our recommendations on provisional discharge is to ensure some degree of
flexibility to accommodate future changes in circumstances. The recommendations
are intended to avoid unlimited enforcement actions when there is no realistic
prospect of recovering the remainder of the order, despite the reasonable efforts of
enforcement authorities.

We make two recommendations regarding the reasons which might justify the
provisional discharge of a confiscation order. First, we recommend that provisional
discharge of a confiscation order should be available where, in light of any
enforcement action taken and any reasonable enforcement measures which may be



1.98

1.99

taken within a reasonable period from the date of the provisional discharge hearing,
the amount recoverable would be no more than minimal (whether in absolute terms, or
when compared to the value of the outstanding confiscation order). We recommend
that these powers should apply to confiscation orders already made (whether under
POCA 2002 or pre-POCA 2002 legislation) as well as to new orders.

Second, we recommend that where the only part of an order that is outstanding is
interest, the court should have the ability to discharge the confiscation order
provisionally in the interests of justice.

We also address the consequences of provisional discharge. We recommend that the
consequences of an order for provisional discharge be that the confiscation order is
treated as no longer in force. Therefore, no further enforcement action (including
accrual of interest and the activation of the default term) can be taken to recover sums
under the confiscation order, unless the discharge order is revoked.

1.100 The form of discharge that we recommend is “provisional” because a confiscation

order may be revived after having been discharged. We set out two conditions for the
revocation of a provisional discharge, namely where (1) the conditions for provisional
discharge no longer apply, and reasonable enforcement measures become available;
or (2) an order is made pursuant to section 21 to increase the benefit figure or section
22 to increase the available amount.

Part 7 — Preserving the Value of Assets (Chapters 17 — 19)

1.101 In Part 7, we detail our policy and the related recommendations regarding the

preservation of the value of assets in confiscation proceedings. Our recommended
regime aims to protect the value of assets against dissipation before a confiscation
order is made and enforced, with a view to preventing defendants from frustrating the
purpose of confiscation proceedings. Part 7 covers not only restraint of assets, but
also other measures that may have a positive impact on the preservation of assets,
such as training of police officers involved in confiscation proceedings and the
implementation of a national asset management strategy. We also deal with the
challenges posed by cryptoassets.

Chapter 17: Restraint

1.102 Chapter 17 discusses restraint. A restraint order is intended to prevent realisable

property being dissipated before a confiscation order is made or enforced. It works by
prohibiting any person from dealing with any realisable property specified in the order.

1.103 We recommend placing on a statutory footing the “risk of dissipation” test currently

applied by courts but not explicitly mentioned in Part 2 of POCA 2002. We
recommend introducing a non-exhaustive list of factors relevant to the risk of
dissipation. These would be: the actions of the person whose assets are to be
restrained; the nature of the criminality alleged; the nature of the assets; the value of
the alleged benefit from criminality; the stage of proceedings; the person’s previous
good or bad character.
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1.104 Under the current confiscation regime, a restraint order must be discharged if criminal

proceedings are not started within reasonable time (section 42(7)). In R v S,* the
Court of Appeal suggested non-exhaustive factors that courts should consider when
deciding whether criminal proceedings are commenced within a reasonable time for
the purposes of determining whether a restraint order should be discharged. We
recommend including these non-exhaustive factors, as well as others, in POCA 2022.

1.105 We also make recommendations regarding the release of restrained funds to allow a

defendant to meet certain expenses. First, we deal with “reasonable living expenses”
(section 41(3)). We recommend that in determining whether restrained funds should
be released to meet reasonable living expenses, the court should be guided by all of
the circumstances of the case as known at the time, and by the need to preserve
assets for confiscation. In assessing the circumstances of the case, the legislation
should include the list of indicative factors suggested by the Court of Appeal in R v
Luckhurst.?* Moreover, we recommend that the CPR should provide that an
application to release restrained funds for reasonable living expenses should be
supported by evidence (including a schedule of income and outgoings).

1.106 Second, we deal with legal expenses. We recommend that the legislation should

permit legal expenses connected with criminal proceedings and confiscation to be
paid from restrained funds, subject to judicial approval of a cost budget and a table of
remuneration, set out in a statutory instrument.

1.107 Finally, we make a recommendation about costs in restraint proceedings. The general

rule in restraint proceedings is that the unsuccessful party will be ordered to pay the
costs of the successful party. We acknowledge that this inhibits applications for
restraint orders, since the “losing” prosecution incurs defence costs regardless of its
good faith and the reasonableness of the application. We conclude that it is
undesirable to focus singularly on the end result because this has a chilling effect on
applications. For this reason, we recommend that a power to award costs should be
included in POCA 2002 and the CPRC should consider outlining the procedure for an
assessment of costs in the CPR in the following (non-exhaustive) terms:

(1)  Costs should be limited to each application.
(2) Costs orders should not be made against the defendant.

(3) If the prosecution brings a successful application, each party should bear their
own costs.

(4) If the prosecution brings an unsuccessful application, there is a presumption
that costs follow the event (that is, that the prosecuting authority pays the
defence costs) unless the prosecution can demonstrate that the application was
reasonably brought.

(5) Indeciding whether the application was reasonably brought, the fact that the
application was previously successful does not necessarily mean it was
reasonably brought.
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Chapter 18: Effective Asset Management

1.108 Chapter 18 discusses other steps which may be taken to manage or preserve the
value of assets in addition to restraint.

1.109 First, we recommend that the National Police Chiefs’ Council reconsider the training
needs of all police officers in connection with confiscation, and in particular those who
may need to exercise or oversee the powers of search and seizure in connection with
confiscation.

1.110 Second, we make a recommendation regarding detention of assets. Under the current
regime, detained assets may be sold on application to the magistrates’ court (section
67A). However, there is no power to sell assets before a confiscation order is made in
order to preserve their value (unless both a restraint order and a management
receivership order are obtained). We consequently recommend that the Crown Court
ought to have the power to appoint a management receiver (who may in turn sell the
property) without additionally having to restrain the property subject to further
detention.

1.111 Finally, we recommend that the Government consider developing a national asset
management strategy and a Criminal Asset Recovery Board (“CARB”). We believe
that a national strategy, together with a body charged with developing such a strategy,
may have several benefits, including generating policies in relation to the
management of assets, setting clear guidelines to determine who the appropriate
receiver should be and developing a national procurement process.

Chapter 19: Cryptoassets

1.112 In this chapter, we observe that the value of cryptoassets may fluctuate to such an
extent that a valuation of a cryptoasset at the start of a lengthy confiscation hearing
may be very different to its valuation at the end of the confiscation hearing. We also
consider concerns relating to the restraint, secure storage and exchange of
cryptoassets. We recommend that any national asset management strategy
developed by CARB should cover issues in connection with the storage and exchange
of cryptoassets.

Part 8 — Post Confiscation Order Issues (Chapters 20 — 22)

1.113 In Part 8, we discuss issues arising after a confiscation order is made, covering
aspects such as multiple confiscation orders, the interaction between a confiscation
order and a compensation order, as well as routes to appeal confiscation orders and
other orders made in confiscation proceedings.

Chapter 20: Multiple Confiscation Orders

1.114 Chapter 20 makes recommendations regarding multiple confiscation orders (a
situation arising when a defendant is subject to more than one order). Consolidated
orders will arise in two contexts: (a) consolidation of a new order with an earlier
confiscation order and (b) consolidation of concurrent confiscation proceedings into a
single order.

1.115 The policy underpinning the current POCA 2002 provisions on multiple confiscation
orders (sections 8 to 10) is to prevent double counting. Despite that, the current
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regime does not account for the realities of obtaining and enforcing multiple
confiscation orders, especially when different prosecution authorities may seek
confiscation orders against the same defendant. Therefore, we recommend a new
regime that would simplify the process for defendants and the courts when making
and enforcing multiple confiscation orders, while continuing to prevent double
counting:

(1)  Where there are multiple confiscation orders sought against the same
defendant, the court should have the power to consolidate the applications for
confiscation.

(2)  Where a defendant already has a confiscation order, the court should have the
power to:

(@) amend the benefit calculation for the earlier confiscation order within six
years of the date of conviction (pursuant to section 21 of POCA 2002);
and

(b)  consolidate any amount outstanding under it into the new confiscation
order.

1.116 In line with our general policy on the prioritisation of compensation, we recommend
that payments obtained pursuant to a consolidated confiscation order should reflect
the following priority: (a) compensation of victims (when such compensation is ordered
to be paid from confiscated funds); followed by (b) each confiscation order in the order
in which it was obtained.

Chapter 21: What Happens When a Confiscation Order is Paid?

1.117 This chapter discusses what happens when a defendant pays sums towards their
confiscation order. We deal with two specific issues.

1.118 First, we discuss the Asset Recovery Incentivisation Scheme (ARIS). ARIS was
established in 2006 and provides that operational agencies which investigate,
prosecute and enforce confiscation orders receive a proportion of funds recovered at
the conclusion of proceedings. ARIS is outside the scope of our review. However, we
observe that the criticism levelled at ARIS is that the scheme may distort the
objectives of confiscation, by focusing on recovery of money to the state, rather than
deprivation from the defendant. The main concern is that ARIS creates a conflict of
interests, because it provides law enforcement agencies responsible for confiscation
with incentives to pursue financial gain for their organisations. Therefore, we conclude
that the potential for conflicts of interest is a matter for the Home Office to consider
during its review of ARIS.

1.119 Second, we discuss the interaction between confiscation and compensation. We
recognise that reform of the compensation regime falls outside the remit of our review
of confiscation. Consequently, we focus on how to prioritise the compensation of
victims of crime when both a compensation order and a confiscation order are made.
We recommend that where a compensation order is imposed at the same time as a
confiscation order, the Crown Court should be required to direct that compensation
should be paid from sums recovered under the confiscation order.
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Chapter 22: Appeals

1.120 In Chapter 22 we consider the appeals structure of Part 2 of POCA 2002 and in
particular the impact of our recommendations on the existing routes of appeal. We
make a series of recommendations which, in some instances, seek to clarify the
existing rights and routes of appeal and in other instances, establish new routes of
appeal which correspond to new aspects of the confiscation process.

1.121 First, we recommend that all routes of appeal be made explicit within Part 2 of POCA
2002, including signposting other legislation where relevant in order to ensure that
practitioners have the relevant information easily accessible.

1.122 Second, we recommend that the Court of Appeal (Criminal Division) (“CACD”) be
given the power to remit confiscation orders to the Crown Court for redetermination in
two additional circumstances: (1) upon any successful prosecution appeal in
connection with a confiscation order; (2) upon any defence appeal against conviction
which is successful against some counts but not all, and the defendant is to be
resentenced. This will ensure that the Court of Appeal is not burdened with additional
work where the Crown Court is better placed to hear the proceedings and make the
calculation.

1.123 Third, we recommend that contingent enforcement orders be appealable at the point
they are made in accordance with the general right of appeal against the confiscation
order itself. Exceptions to this general principle arise where the type of contingent
order is one which is currently made by the magistrates’ court and for which there is
no existing right of appeal. In these cases, the rights of appeal in the Crown Court will
mirror the existing rights which apply to the orders when made in the magistrates’
court. We also recommend that the CACD have the power to remit the contingent
enforcement order to the Crown Court for reconsideration of its terms where an
appeal against the order has been successful.

1.124 Fourth, we recommend that there ought to be a statutory bar on appeals against
contingent enforcement orders once those orders have been activated by way of a
further order of the Crown Court. This will prevent a frustration of enforcement due to
multiple concurrent appeals.

1.125 Finally, we recommend that enforcement steps ought to be stayed in the following
circumstances: (1) when an application for leave to appeal either a confiscation or
contingent enforcement order is lodged; (2) where an application to appeal is refused
by the single Judge but renewed in-time to the full Court; (3) where leave to appeal to
the CACD is granted out of time; (4) where the activation of a contingent enforcement
order is challenged in the High Court out of time; and (5) where an appeal is lodged
along with an application for an extension of time.

Key themes

1.126 Throughout consultation and policy development, several key themes emerged.

“We do it anyway”

1.127 First, a common theme in consultation responses was, “we do it anyway”. This
response was used both:
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(1) to support reform because the law would reflect current practice; and

(2) to suggest that reform is not needed, because practice has developed either in
line with case law or in spite of the law.

1.128 Our terms of reference included simplification and clarification of the law. Therefore,
where valuable but informal practices have developed, and where application of the
law currently depends on consideration of what is often detailed case law, we
provisionally proposed that codification of those practices and case law is appropriate.
We remain of the view that the law should be made as accessible and as transparent
as possible.

1.129 To this end we have consulted extensively with the CPRC who have provided advice
as to which of our recommendations might be suitable for inclusion in the Criminal
Procedure Rules. We have also consulted with the Office of the Parliamentary
Counsel who have provided advice as to which of our recommendations ought to be in
primary legislation.

Simplification

1.130 Consultees were keen that the law be made as clear and simple as possible, for
example by supporting the adoption of a single number of offences that trigger a
finding of “criminal lifestyle”, and by removing the sentencing “traps” that arise through
the postponement regime.

Fairness

1.131 Even law enforcement stakeholders recognised that the confiscation regime can be
draconian. Accordingly, we have sought to strike a balance by ensuring that the
regime deprives a defendant of their proceeds of crime proportionately, including in
the following ways.

(1)  We have reformulated the calculation of the total benefit so it employs a clear
definition of what the defendant has gained, and importantly, what the
defendant intended to gain. We have also sought to ensure that the gain is
properly apportioned between defendants.

(2)  We have sought to enhance enforcement measures (for example through the
introduction of contingent enforcement orders) but also to provide support to a
defendant in realising their assets before the state intervenes (through
confiscation assistance orders).

(3) We recommend that the court continues to be able to order that the amount to
be paid under a confiscation order is increased. However, we recommend the
exclusion of “after-acquired” assets from such orders, thereby encouraging full
and frank disclosure at the time of confiscation, increasing finality and
supporting rehabilitation and fairness.

1.132 Amongst consultees, the need to ensure fairness was often tempered by the view that
enhanced judicial discretion will lead to judges seeking to “pass the buck” and result in
a lack of certainty. We consider that our recommendations strike an appropriate
balance between achieving a just outcome and certainty. We have considered
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carefully, for example, the degree of discretion which should be afforded to judges in
disapplying the lifestyle assumptions. Our recommendations in other areas of the
report, for example as to judicial training and identification of an appropriate judge, will
also facilitate the making of appropriate determinations.

Legal aid

1.133 A perceived inadequacy of legal aid remuneration for confiscation was a key theme

which emerged during the consultation. Our terms of reference do not extend to
making recommendations for legal aid rates to be changed. However, in late 2021 the
Independent Review of Criminal Legal Aid, chaired by Sir Christopher Bellamy QC (as
he then was), reported its findings and called for a significant increase in criminal legal
aid funding (a minimum of £135 million in additional funding per annum).®® For the
purposes of the Law Commission’s project, we have considered the perceived
inadequacy of legal aid in the context of resolving the issue of whether funds should
be released from restraint to pay for legal fees.

Victims, third parties and compensation

1.134 Consultees considered that victims and third parties are often left behind in the

confiscation process. As with legal aid, consultees felt that the law surrounding
compensation orders, and the treatment and status of victims in the criminal justice
system, requires review. Such a full-scale review is far beyond our terms of reference
and may require a project of its own. Indeed, the Crown Prosecution Service has
suggested a project on compensation form part of the Commission’s 14" programme
of law reform, and a number of criminal justice stakeholders have proposed projects
on victims for inclusion in the programme.

1.135 As we explain above, and more fully in Chapter 2, although we provisionally proposed

that compensation of victims should be an objective of the regime, we do not make
such a recommendation. In our view, compensation of victims (along with deterrence
and disruption) should be seen as effects of, rather than objectives of, the legislation.
However, we do consider the place of victims and third parties throughout the report.
We make recommendations as to:

(1)  provision of information by third parties prior to confiscation;%

(2) attendance of third parties at the Early Resolution of Confiscation (“EROC”)
hearing to ensure that confiscation is resolved with their interests in mind;%’

(3) making third party determinations expeditiously through the contingent order
process;®

(4) third parties being a factor in assessing complexity, which should help cases
involving third parties to be dealt with by appropriately experienced judges;*®
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(5) the possibility of joint enforcement proceedings with the family court, or clearly
prioritised enforcement proceedings;®°

(6)  making compensation orders earlier;®"

(7)  deducting paid compensation (including voluntary compensation) in calculating
the outstanding benefit, which incentivises the defendant to pay it; and®?

(8) facilitating payment of compensation from confiscated funds.®?

Prisoners

1.136 During the consultation, we heard about difficulties faced by prisoners in satisfying
their confiscation orders. We subsequently met with the Prison Service in a multi-
stakeholder meeting in which we discussed these difficulties. It is notable that Rules
and guidance for prison staff on how to manage prisoners who have been given a
confiscation order were updated on 30 June 2021.54

1.137 We take account of some of the difficulties faced by prisoners and defendants in
general by permitting the court flexibility in making confiscation orders where the
defendant cannot satisfy the burden of proof (for example, because they cannot
produce evidence to support their claims because they are in prison). We also
recommend the introduction of confiscation assistance orders to facilitate the payment
of confiscation orders where it might otherwise be difficult to do so.

Interpreting the data

1.138 Throughout the report we have footnoted the number of consultees who have
provided responses to each question. For most questions, we presented our
provisional proposal and then asked consultees whether they agreed. Consultees

were invited to select “yes”, “no” or “other”, and to give written comments. We have

abbreviated the responses as follows:
(1) (Y)=yes

(2) (N)=no

(3) (O) = other

Website References

1.139 Throughout the report there are several footnotes which contain the links to websites.
All of these were last accessed in August 2022.
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Part 1: Objective of the Act

There is only one chapter in this part of the report (Chapter 2).

Chapter 2 provides an overview of the objectives often associated with the confiscation
regime. It recommends that the principal objective of Part 2 of POCA 2002 should be “to
deprive a defendant of their benefit from criminal conduct, within the limits of their means”
and bodies exercising powers under Part 2 of POCA 2002 should pursue this objective.

Chapter 2 also includes a discussion of the requirement of proportionality in the making of
confiscation orders and how it relates to third-party interests. In relation to proportionality, we
conclude that our recommended confiscation regime complies with the European
Convention of Human Rights
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Chapter 2: Objective of the Act

INTRODUCTION

21

2.2

2.3

In Chapter 5 of the consultation paper,’ we discussed the considerations that guide a
court in the exercise of its powers. In addition, we examined the requirement that the
court must make a confiscation order that is “proportionate” to the objectives of the
legislation.

We identified four objectives that have been associated with the confiscation regime
throughout its evolution:

(1) taking away the profits or proceeds of crime;
(2) punishment;

(3) deterring and disrupting criminal activity; and
(4) the compensation of victims.?

We then considered how those objectives are prioritised under the current
confiscation regime and the priority that should be afforded to those objectives in a
reformed regime, when making a determination about proportionality, and in relation
to decision making under Part 2 of POCA 2002 more generally.

Clarity and consistency as to the purpose of the regime

2.4

In Chapter 5 of our consultation paper we observed that to ascertain the objectives of
the regime one has to consider a myriad of authorities,® sources of guidance as to
statutory intent* and the legislation itself® while adding qualifications to references to
punishment that have been made.®

Confiscation of the Proceeds of Crime after Conviction: A Consultation Paper (2020) Law Commission
Consultation Paper No 249, p 86.

CP 249, para 5.2.

See (amongst others) on deprivation of criminal property as an objective: R v Waya [2012] UKSC 51, [2013]
1 AC 294; R v Jawad [2013] EWCA Crim 644, [2013] 1 WLR 3861; R v Hursthouse [2013] EWCA Crim 517,
[2013] WTLR 887; R v Sale [2013] EWCA Crim 1306, [2014] 1 WLR 663; R v Louca [2013] EWCA Crim
2090, [2014] 2 Cr App R S 9; R v McGarry [2014] EWCA Crim 2252; R v Harvey [2015] UKSC 73, [2017]
AC 105. On deterrence and disruption, see R v Sekhon [2002] EWCA Crim 2954, [2003] 1 WLR 1655, on
punishment see: R v Rezvi [2002] UKHL 1, [2003] 1 AC 1099; R v X [2007] EWCA Crim 2498, (2007) 151
SJLB 1434; R v Waya [2012] UKSC 51, [2013] 1 AC 294 at [2]; R v Omorogieva [2015] EWCA Crim 382; R
v Boyle Transport (Northern Ireland) Ltd [2016] EWCA Crim 19, [2016] 4 WLR 63 at [90]. See also Rv
Jennings [2008] UKHL 29, [2008] 1 AC 1046 at [13] R v Harvey [2015] UKSC 73, [2017] AC 105 at [55] and
R v Andrewes [2020] EWCA Crim 1055 at [85].

Hansard (HC) 21 January 1986, vol 90, col 241; Hansard (HL) 4 March 1986, vol 472, col 91; Hansard (HL)
27 April 1987, vol 486, cols 1269 and 1287; Hansard (HC) 18 January 1988, vol 145, col 736; Criminal
Justice: The Way Ahead (2001) Cm 5074; Cabinet Office Performance and Innovation Unit, Recovering the
Proceeds of Crime (June 2000), paras 3.6, 3.7 and 3.10; Home Office, Serious and Organised Crime
Strategy (2013) Cm 8175, p 34; Home Office, Serious and Organised Crime Strategy (2018) Cm 9718, para
65.

Proceeds of Crime Act 2002, s 6(6), 13(5), 13(6), 55(5).

In R v Waya [2012] UKSC 51, [2013] 1 AC 294 at [2], the Supreme Court noted that the observations of
Lord Steyn in R v Rezvi had been cited and followed many times, although Lord Steyn’s reference to
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We will discuss punishment in more detail from paragraph 2.121 below. It is sufficient
to anticipate here that in R v Bajaj,” the Court of Appeal emphasised that punishment
is not an objective of the confiscation regime. It considered that (whether consciously
or otherwise) the prosecution had appeared to approach confiscation as a punitive
exercise.

Aspects of the prosecution’s evidence and arguments in the confiscation
proceedings perhaps revealed an approach to the effect that people like the
respondent...should be hit very hard when engaging in conduct, and permitting
squalid overcrowding, of this kind. That may sometimes well be true. But that is
ordinarily the function of the punishment (as the judge appreciated): it should be no
part of the confiscation process itself, which is designed to require criminals to
disgorge the proceeds of their criminality. That does not, of course, of itself
invalidate the confiscation process in this case: but it may to some extent help
explain the seemingly entrenched views held.?

Proportionality and confiscation

2.6

2.7

2.8

Before we move on to examine the objectives of the confiscation regime, it is
necessary to discuss the proportionality requirement. Proportionality is relevant in
relation to the objective of the confiscation regime for two main reasons. First, as we
will explain, the identification of the objective(s) of the confiscation regime is
necessary in order to assess whether a confiscation order is proportionate. Second,
the discussion of proportionality will allow us to assess the compatibility of our
recommended regime with the European Convention of Human Rights (“ECHR”), in
particular regarding the proportionality of interferences with third-party interests.

In the consultation paper we discussed the principle of proportionality and how it
applies to the making of confiscation orders.® We do not intend to reproduce this
analysis here except to note that the Serious Crime Act 2015 amended POCA 2002 to
introduce a requirement that the court consider whether a proposed confiscation order
is “proportionate”.'® In Paulet v UK, delivered before the amendment to POCA 2002,
the European Court of Human Rights (“ECtHR”) had also already confirmed that
courts must determine whether a confiscation order would constitute a proportionate
interference with the defendant’s right to property."!

As a result of the amendment to POCA 2002, rather than requiring the court to make
an order that the defendant pay the whole of their “recoverable amount™? in all
circumstances, the court was henceforth required to make an order that the defendant

11
12

64

punishment needed some qualification. See also R v Boyle Transport (Northern Ireland) Ltd [2016] EWCA
Crim 19, [2016] 4 WLR 63 at [90]. See also R v Jennings [2008] UKHL 29, [2008] 1 AC 1046 at[13]and R v
Harvey [2015] UKSC 73, [2017] AC 105 at [55]; R v Andrewes [2020] EWCA Crim 1055 at [85] to this effect.

R v Bajaj [2020] EWCA Crim 1111, [2020] 8 WLUK 177

R v Bajaj [2020] EWCA Crim 1111, [2020] 8 WLUK 177 at [29].

CP 249, from para 5.4.

Serious Crime Act 2015, sch 4, para 19. We set out the detailed history which led to the statutory
amendment in CP 249, paras 5.2 to 5.19.

Paulet v UK App No 6219/08, paras 65 to 69.

CP 249, ch 15.


https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Crim/2016/19.html&query=(title:(+boyle+))+AND+(%22confiscation%22)
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Crim/2016/19.html&query=(title:(+boyle+))+AND+(%22confiscation%22)
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2.10

2.11

repay the recoverable amount “only if, or to the extent that, it would not be
disproportionate to require the defendant” to do so."

In R v Andrewes (which was handed down after completion of our consultation
paper)™ the appellant argued that the confiscation order in the sum of the whole
salary obtained for a job secured by making false and dishonest statements on his CV
was disproportionate. Mr Andrewes had obtained the post of Chief Executive Officer
of a hospice, where he had worked in that capacity for ten years and his performance
had been widely praised. The Court of Appeal observed that “the 2002 Act proffers no
criteria by reference to which an assessment of disproportionality for the purposes of
making a confiscation order, is to be made”." It examined the Supreme Court
decision in R v Waya which had led to the statutory amendment and concluded that
the Supreme Court had neither cited nor discussed the approach to proportionality
that has been adopted in the civil courts'® in the context of confiscation.'” Instead, it
observed that proportionality in confiscation cases is determined primarily with
reference to the objectives of the legislation.™®

The Supreme Court handed down the judgment in R v Andrewes'® in August 2022.
The Court conducted the analysis with reference to section 6(5) of POCA 2002 and
affirmed the application of the four-step analysis of proportionality that was applied in
Bank Mellat v HM Treasury (No 2):2°

There is the legitimate aim of stripping a criminal of the fruits of crime, confiscation is
a rational means of achieving that aim, and there are no less intrusive means of
doing so. It follows that the sole step in issue is the fourth step — often referred to as
“proportionality stricto sensu” — which asks whether the measure is a proportionate
means of achieving the legitimate aim, here of stripping the criminal of the fruits of
crime. The disproportionality proviso to section 6(5) is focused on that crucial issue
and is asking precisely the same question. Is the confiscation of the sum in question
(the recoverable amount) a proportionate means of stripping the criminal of the fruits
of crime??’

The Court further cited the decision in R v Waya?? and focussed on the discussion of
disproportionality at paragraph 34 of that judgment, which reads:

There may be other cases of disproportionality analogous to that of goods or money
being entirely restored to the loser. An example is where the defendant, by

14
15
16

17
18

19
20
21
22

Proceeds of Crime Act 2002, s 6(5).

R v Andrewes [2020] EWCA Crim 1055, [2020] 8 WLUK 56.

R v Andrewes [2020] EWCA Crim 1055, [2020] 8 WLUK 56 at [78].

De Freitas v Permanent Secretary of Ministry of Agriculture, Fisheries, Lands and Housing [1999] 1 AC 69;
R v Bank Mellat v HM Treasury [2013] UKSC 38, [2014] AC 700. At CP 249, paras 5.44 to0 5.47, we set out
the observations of Rudi Fortson KC to the effect that the three-stage approach to making a value judgment
about proportionality adopted in de Freitas v Permanent Secretary of Ministry for Agriculture, Fisheries,
Lands and Housing has not been applied to confiscation.

R v Andrewes [2020] EWCA Crim 1055, [2020] 8 WLUK 56 at [84].

R v Andrewes [2020] EWCA Crim 1055, [2020] 8 WLUK 56 at [81], relying in particular on its earlier
decision in R v Waya [2012] UKSC 51, [2013] 1 AC 294.

R v Andrewes [2022] UKSC 24.

Bank Mellat v HM Treasury (No 2) [2013] UKSC 39, [2014] AC 700.

R v Andrewes [2022] UKSC 24 at [38].

R v Waya [2012] UKSC 51, [2013] 1 AC 294.
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212

213

2.14

deception, induces someone else to trade with him or to employ him in a manner
otherwise lawful and gives full value for goods or services obtained.

This focus, in turn, allowed the court to concentrate on the lawfulness of the
employment and distinguish Mr Andrewes’ conduct from other types of criminal
employment in which any deduction for “services rendered” would be inappropriate.

The Court ultimately concluded that it would be disproportionate to attribute all of Mr
Andrewes’ salary to benefit obtained from criminal conduct because Mr Andrewes
performed the work lawfully (and successfully). Instead, the court decided that the
benefit ought to be calculated by reference to what Mr Andrewes would have earned
were the fraud not committed. This means they undertook a calculation whereby the
salary Mr Andrewes was earning prior to the fraud was subtracted from the salary
awarded to Mr Andrewes in the fraudulently obtained roles. This, the court
determined, would provide a realistic value of what Mr Andrewes had actually
“benefited” from the fraud and would be proportionate pursuant to section 6(5) of
POCA 2002.

The decision of R v Andrewes affirms previous authority in relation to how
proportionality ought to be determined and specifically provides guidance on how to
calculate a proportionate benefit in a particular category of case (namely, CV fraud
where the work performed is otherwise lawful).

Proportionality and Third-Party Interests

2.15

2.16

217

In the consultation paper, we did not undertake extensive analysis of third-party
property rights in relation to the proportionality of confiscation orders because this
concern did not arise during the pre-consultation period.

Where third-party rights arose in our analysis, such as in relation to the determination
of the defendant’s interest in property (pursuant to section 10A of POCA 2002) and in
relation to the reconsideration of confiscation orders (pursuant to section 22 of POCA
2002), we considered the impact of the current system and our provisional proposals
on third parties, though not through the lens of compatibility with article 8 of the ECHR
or article 1 of Protocol 1 (A1P1) to the ECHR.

However, during consultation the issue of compatibility with article 8 and A1P1 was
raised by stakeholders and we have consequently sought to explore more fully the

way in which the confiscation regime affects third party property rights, principally in
the context of proportionality and the objectives of the regime.

Confiscation and interferences with rights protected by the ECHR: the legal framework

2.18

66

A1P1 to the ECHR, entitled “protection of property”, reads:

Every natural or legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the public
interest and subject to the conditions provided for by law and by the general
principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to
enforce such laws as it deems necessary to control the use of property in



accordance with the general interest or to secure the payment of taxes or other
contributions or penalties.

2.19 Article 8 of the ECHR, entitled “right to respect for private and family life”, reads:

1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-being
of the country, for the prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights and freedoms of others.

2.20 The Human Rights Act 1998 reproduces verbatim the two provisions in Schedule 1.

2.21 There might be significant overlap between the scope of A1P1 and the scope of article
8 of the ECHR, since the concept of “home” under the latter provision might fall within
the concept of “property” under the former. The ECtHR has consistently held that
“home” for the purpose of article 8 is an autonomous concept that does not depend on
the classification under domestic law: therefore, “whether or not a particular premises
constitutes a ‘home’ which attracts the protection of Article 8 will depend on the factual
circumstances, namely, the existence of sufficient and continuous links with a specific
place”.?®

2.22 The ECtHR has clarified that the existence of a “home” is not dependent upon the
existence of property rights or interests. It follows that a person might have property
rights over a building or land for the purpose of A1P1, without having sufficient ties
with the property for it to be considered their “home” for the purpose of article 8 of the
ECHR.?* Conversely, a person may have a home in which they hold no property
rights. Where, however, a person has property rights in their home, both articles may
be engaged. For this reason, the ECtHR has sometimes found a violation of both
articles,?® whereas in other instances it has found a violation of one of the two articles
only.?®

Confiscation and interferences with rights protected by the ECHR: overview of the case law

2.23 The ECtHR has ruled in multiple occasions on the compatibility of confiscation
regimes with the rights protected by the Convention.

2.24 First, the ECtHR has analysed the compatibility of confiscation measures with the right
to property under A1P1. In Phillips v UK,?” the ECtHR held that a confiscation
measure amounts to an interference with the right to peaceful enjoyment of
possession (first paragraph of A1P1). However, such an interference falls within the
scope of the second paragraph of A1P1, which allows States to control the use of

23 Among many: Winterstein and Others v France App No 27013/07, para 141; Prokopovich v Russia App No
58255/00, para 36.

24 Khamidov v Russia App No 72118/01, para 128; Surugiu v Romania App No 48995/99, para 63.

25 sargsyan v Azerbaijan App No 40167/06 (Grand Chamber decision) paras 259-261.

26 |vanova and Cherkezov v Bulgaria App No 46577/15, paras 62 and 76.

27 Phillips v UK App No 41087/97.
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property to secure the payment of penalties.?® In that respect, the ECtHR followed its
previous case law, in which it was held that the confiscation regime established by the
Drug Trafficking Act 1994 was punitive in nature.?® For such an interference to be
compliant with the second paragraph of A1P1, “there must exist a reasonable
relationship of proportionality between the means employed and the aim sought to be
realised”.®

2.25 Generally, regarding interferences with property rights the ECtHR has ruled that

States have a wide discretion in choosing the appropriate instruments to fight crimes,
including through the use of confiscation measures.?!

2.26 Second, the ECtHR has dealt with the confiscation of a home from the perspective of

article 8 of the ECHR. The approach followed by the ECtHR to evaluate the
lawfulness of the interference with article 8 is substantially similar to the approach
followed when A1P1 is engaged. In Aboufadda v France,?*? the ECtHR found that the
confiscation of the applicants’ house was lawful, since such an interference pursued
one of the legitimate aims mentioned in paragraph 2 of article 8 (namely, the
prevention of disorder and crime). In addition, the ECtHR held that the interference
was not disproportionate, since national authorities had taken into account the
personal circumstances of the applicants, allowing them to remain in the house until
they had the possibility to find other accommodation (and in any event until the
conclusion of the confiscation proceedings).®

2.27 Interestingly, one of the legitimate aims which establishes the lawfulness of this

interference with property is one which we have determined ought not be an objective
of the regime (namely, deterrence) which is discussed further below. However, while
we have determined that deterrence should not be an explicit objective of the regime,
we recognise the deterrent effects of the confiscation regime.

2.28 An important difference between interferences with A1P1 and interferences with

article 8 of the ECHR concerns the level of discretion afforded to States. In fact, the
ECtHR has clarified that the level of discretion regarding article 8 is narrower than that
enjoyed by States when A1P1 is engaged,** due to “the central importance of Article 8
to the individual’s identity, self-determination, physical and moral integrity,
maintenance of relationships with others and a settled and secure place in the
community”.®® Therefore, it is possible that the ECtHR might find a violation of article 8
and yet no violation of A1P1.%¢

The case law on confiscation and third-party property rights

2.29 In afew instances, the ECtHR has specifically dealt with third-party interests affected

by confiscation proceedings. When third-party interests are at stake, the ECtHR

28
29
30
31

32
33
34
35
36
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Phillips v UK App No 41087/97, paras 50-51.

Welch v UK App No 17440/90 paras 32-35.

Phillips v UK, para 51. See also Balsamo v San Marino App No 20319/17 and 21414/17, para 81.
Among many: AGOSI v UK App No 9118/80, para 52; Gogitidze and others v Georgia App No 36862/05,
para 108.

App No 28457/10.

As above, paras 38-43.

As above, para 44.

Gladysheva v Russia App No 7097/10, para 93.

As happened in Ivanova and Cherkezov v Bulgaria App No 46577/15, paras 62 and 76.



2.30

2.31

2.32

2.33

2.34

2.35

2.36

assesses the lawfulness of the interference with property rights by following the
general approach explained in the previous section.

In Andonoski v the former Yugoslav Republic of Macedonia,® the applicant
complained that the confiscation of his taxi was disproportionate, since he had not
been aware that the individuals he had transported were illegal migrants. In fact, the
applicant had not been convicted of any offence.

In B.K.M. Lojistik Tasimacilik Ticaret Limited Sirketi v Slovenia,*® the applicant
company complained that the confiscation of its lorry was disproportionate. The driver
of the lorry had been convicted for smuggling drugs, but there was no indication that
the company had been involved in the commission of the offence.

In Yasar v Romania,* the applicant had rented his vessel to another person, who had
then been found guilty of breaching fishing regulations. The applicant complained that
the confiscation of his vessel was disproportionate, since he had not been aware that
the vessel had been used for the commission of criminal offences.

In all the mentioned cases, the vehicles were confiscated because they constituted
the means by which criminal offences had been committed. The ECtHR held that the
confiscation measures amounted to a “deprivation of property” within the meaning of
the second sentence of the first paragraph of A1P1 and thus constituted an
interference with property.*°

In addition, in all of these cases, the ECtHR found that the interferences were
prescribed by law and served the public interest (respectively, preventing illegal
migration, smuggling of drugs and illegal fishing).*!

In the first two cases, the ECtHR held that the confiscation of the vehicles was
disproportionate, because the applicants had not been aware that the vehicles had
been used for the commission of criminal offences. In addition, the fact that the
confiscation was mandatory prevented the applicants from challenging the
confiscation measure. Finally, there was no realistic possibility for the applicants to
obtain compensation. The ECtHR concluded that a fair balance had not been struck
between the demands of the public interest and the applicants’ right to peaceful
enjoyment of the possession of their vehicles.*? As a result, the ECtHR found a
violation of A1P1.

The ECtHR arrived at the opposite conclusion in Yasar v Romania. In fact, the ECtHR
observed that the applicant had been provided with sufficient opportunities to
challenge the confiscation measure against his vessel, since he had been allowed to
submit evidence and to be represented by a lawyer of his own choice during
adversarial proceedings. However, national courts had established that, even though

37
38
39
40

41

App No 16225/08.

App No 42079/12.

App No 64863/13.

Andonoski v the former Yugoslav Republic of Macedonia, para 30; B.K.M. Lojistik Tasimacilik Ticaret
Limited Sirketi v Slovenia, para 38; Yasar v Romania, para 49.

Andonoski v the former Yugoslav Republic of Macedonia, para 33; B.K.M. Lojistik Tasimacilik Ticaret
Limited Sirketi v Slovenia, para 42; Yasar v Romania, para 59.

42 Andonoski v the former Yugoslav Republic of Macedonia, paras 34-41; B.K.M. Lojistik Tasimacilik Ticaret

Limited Sirketi v Slovenia, paras 43-53.
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2.37

2.38

the applicant had not been convicted in the main proceedings, he must have been
aware that the vessel had been used to commit criminal offences. The ECtHR
concluded that there was no evidence that the national courts had acted arbitrarily,
therefore the interference with the applicant’s right was not disproportionate.*® As a
result, the ECtHR found no violation of A1P1.

The ECtHR has adopted the same approach in cases where confiscation measures
have been imposed against properties held by family members of the defendant. For
example, in Silickiené v Lithuania,** the ECtHR found that the confiscation of an
apartment and of some shares in the possession of a widow of a corrupt public official
(acquired with the proceeds of unlawful activities) was proportionate, since the
applicant, although not convicted, was suspected of being involved in the criminal
activities run by her late husband and in any event was provided with sufficient
opportunities to challenge the confiscation measures before the national courts.
Similarly, in Balsamo v San Marino,*® the ECtHR ruled that the confiscation of assets
possessed by the defendants’ daughters was proportionate, because the daughters
were able to challenge the confiscation measures before the national courts and failed
to rebut the presumption that they had unduly benefited from unlawfully acquired
properties. It should be highlighted that in both cases there were strong indications
that the family members were involved in criminal activities together with the
defendant and, although eventually not convicted, they were also prosecuted at some
point.

To assess whether confiscation measures comply with A1P1 and article 8 of the
ECHR, the ECtHR has applied general rules on interferences with rights, examining
whether an interference is provided for by law, pursues a legitimate aim and is
proportionate.®

Legitimate aim

2.39

Given that the confiscation regime is established by the law, it is then necessary to
consider whether it pursues the legitimate aim of fighting or preventing crime. As
noted above, States are afforded a wide discretion in choosing the appropriate
instruments to fight crimes, including through the use of confiscation measures.*” This
confirms that while punishment and deterrence may not be objectives of the regime,
the fact that the confiscation regime is punitive and deterrent in effect ensures its
compliance with the legitimate aims of the ECHR. In fact, the ECtHR has recognised
that there is no clear dividing line between objectives of the confiscation regime:

It cannot be excluded that legislation which confers such broad powers of
confiscation on the courts also pursues the aim of punishing the offender. Indeed the
aims of prevention and reparation are consistent with a punitive purpose and may be
seen as constituent elements of the very notion of punishment.*3

43 Yasar v Romania, paras 60-66.
44 App No 20496/02, paras 60-70.
45 App No 20319/17 and 21414/17, paras 89-95.

46
47

Phillips v UK App No 41087/97; Gogitidze and Others v. Georgia App No 36862/05.
Among many: AGOSI v UK App No 9118/80, para 52; Gogitidze and others v Georgia App No 36862/05,
para 108.

48 Welch v UK App No 17440/90, para 30.
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2.40

Notably, while the wide discretion enjoyed by States in choosing the most appropriate
measures to fight crime applies also to the decisions to confiscate assets held by third
parties, such a discretion is narrower when the right to respect for one’s home (article
8 of the ECHR) is at stake. This does not preclude the possibility of confiscating the
home of a third party. However, States are obliged to scrutinise more carefully the
proportionality of such a measure.

Proportionality

2.41

2.42

2.43

2.44

2.45

In the cases mentioned above on confiscation of assets held by third parties, it is
evident that a fundamental feature of proportionality is “procedural”: the ECtHR is
usually satisfied that a confiscation measure is proportionate if the third party is
afforded meaningful opportunities to challenge the confiscation of their property before
national courts. Put simply, a procedure must exist at national level allowing third
parties to challenge confiscation measures affecting assets in which they have an
interest.

Section 10A of POCA 2002 gives the court the power to make a determination as to
the defendant’s (and any relevant third party’s) interest in property for the purposes of
determining the defendant’s benefit figure and available amount. This determination is
appealable by any third party to the Court of Appeal pursuant to section 31(5)(b). We
discuss this right of appeal further in Chapter 22.

In addition to the right of appeal, it is our recommendation (recommendation 58) that
third parties should be able to claim an interest in property after the making of the
confiscation order and before either the automatic vesting of assets or the activation of
a contingent order where certain criteria are satisfied.

It follows therefore, that the proportionality of confiscation orders as they apply to third
parties is subject to appropriate scrutiny by way of the appeal and review mechanisms
as they exist and as we recommend.

We have consequently concluded that our policy regarding the proportionality of the
interferences with third-party interests will be compatible with the human rights legal
framework, as interpreted by the ECtHR.

Legislative Steer

2.46

2.47

Part 2 of POCA 2002 does not contain a provision which sets out an overarching
objective to which the courts should have regard during confiscation proceedings. Any
objectives that the court should bear in mind when exercising its powers in connection
with confiscation are largely derived from two sources, namely the “legislative steer” in
section 69 of POCA 2002*° and case law.

Section 69(1) provides, in broad terms, that the section applies to: restraint orders,
search and seizure powers and the appointment of and powers that may be granted to
receivers. It does not therefore provide a steer as to the factors to consider when
imposing confiscation orders under section 6 of POCA 2002. Whilst the legislative

49

The pre-Proceeds of Crime Act “legislative steers” can be found in the Drug Trafficking Offenders Act 1986,

s 13(2); Criminal Justice Act 1988, s 82(2); and Drug Trafficking Act 1994, s 31(2).
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2.48

2.49

2.50

steer has some utility for applications outside of the confiscation hearing, it does not
assist the court when making the confiscation order itself.

In the consultation paper we concluded that not only is it desirable for the objective(s)
of the legislation to be expressly incorporated into statute, but also that there is no
fundamental impediment to doing so0.%°

Having provisionally proposed that it is desirable to place on a statutory footing the
objective(s) of the regime, we then considered what these objectives should be. We
provisionally proposed that the objectives:

(1)  should include:

(a) depriving a defendant of their benefit from criminal conduct, within the
limits of their means;®"

(b)  the compensation of victims, where such compensation is to be paid from
confiscated funds;%2 and

(c) the deterrence and disruption of criminality.53
(2)  should not include punishment.®*

In this chapter, we recommend an explicit statutory objective. We also recommend
(1)(a) and (2). However, for the reasons explained below we do not recommend (1)(b)
and (c).

OVERVIEW OF POLICY

2.51

That:
(1)  The objective of the regime ought to be placed on a statutory footing.

(2) The objective of the regime should be to deprive a defendant of their benefit
from criminal conduct, within the limits of their means.

(3)  Punishment should not be a statutory objective of the regime.

PROPOSAL 1-A STATED OBJECTIVE

The
2.52

consultation paper

In the consultation paper, we described how the courts have, on many occasions,
identified the objective(s) of the confiscation regime.®® We acknowledged that because

50
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54
55
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Consultation question 1 and summary consultation question 1(1).
Consultation question 2 and summary consultation question 1(2)(a).
Consultation question 3.

Consultation question 4.

Consultation question 5.

CP 249, para 5.52.



2.53

2.54

2.55

2.56

the issue has been well litigated, it could be argued that placing the objectives on a
statutory footing would do no more than codify what is well-established principle and
would therefore serve no useful purpose.

However, we note that because the objectives of the confiscation regime have not
been placed on a statutory footing, the courts have variously described the
legislation’s objectives as being the deprivation of criminal benefit, deterrence, the
disruption of crime and even punishment.*®

We argued that to ascertain the objectives of the regime one must consider a myriad
of sometimes conflicting authorities.®” We concluded that if the appellate courts take
diverse views, it is perhaps safe to infer that the precise objective of the regime is not
entirely clear.

We therefore considered that placing the objective(s) of the regime on a statutory
footing would serve not only to ensure that courts exercise their powers under the Act
with a view to achieving those objective(s), but would also provide clarity and
consistency as to the overall purpose of the regime.

Furthermore, placing the objective(s) of the regime on a statutory footing would serve
to assist the court in determining whether an order imposed is aligned with clearly
stated objective(s) of the Act, thus ensuring that any order imposed is proportionate.

Consultation responses

2.57

2.58

2.59

2.60

2.61

There was an overwhelmingly positive response from consultees to the question of
whether any amended confiscation legislation should include the objectives of the
regime.%®

One consultee responded that the current system is “complicated and confusing” and
that statutory objectives would “result in practitioners being able to focus directly on
the requirements [of the legislation].”

Another consultee agreed that there ought to be statutory objectives but noted that the
wording would need to be “clear and unambiguous so [as] not to lead to further
appeals”.

A former judge echoed this sentiment and added that “a statement of the statutory
objectives set out in the law would be at its lowest helpful and at its highest important”.

Professor Johan Boucht of Oslo University drew a distinction between the objectives
of the criminal justice system generally and those of the confiscation regime. While he
agreed that statutory objectives ought to be included in Part 2 of POCA 2002, his view
was that because confiscation is an aspect of the criminal justice system, if those
objectives mirror those of the criminal justice system overall (that is, with a focus on
deterrence), they are largely redundant. However, if the stated objectives relate

56
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See paragraphs 2.31-2.35 above.

For example, in R v Waya [2012] UKSC 51, [2013] 1 AC 294 at [2], the Supreme Court observed that the
observations of Lord Steyn in R v Rezvi [2002] UKHL 1, [2003] 1 AC 1099 had been cited and followed
many times, although Lord Steyn’s reference to punishment needed some qualification.

Consultation question 1 (52 responses: 43 (Y), 5 (N), 4 (O)) and summary consultation question 1(1) (32
responses: 30 (Y), 1 (N), 1 (0)).
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2.62

2.63

2.64

2.65

2.66

2.67

directly to the calculation of accurate and proportionate confiscation orders, this would
be an important and useful guide for the courts.

The Bar Council agreed with the proposal but expressed the view that it is:

important that the confiscation regime does not cover ground which is already
occupied by other aspects of the criminal justice system — it should be no more
intrusive than is necessary to fill the gaps that would otherwise exist.

The City of London Police also supported the proposal:

Having a clear understanding of the reasoning behind the legislation will allow all
those involved within the regime (investigators, prosecutors, defence and courts) to
ensure that it is being applied appropriately and proportionately and will assist those
at the coal face to decide which cases are considered for confiscation, thereby
ensuring that the ones that are considered are the ones that the legislation was
intended for. Without that additional steer it is very easy for cases to be taken on a
“because we can” basis rather than “because we should.”

A confiscation practitioner who agreed with the proposal reasoned that it would be
beneficial to articulate the primary objective of the regime to signpost the principle that
the regime is not designed to raise revenue for the government and therefore while
the appointment of an enforcement receiver may be costly and cumbersome, if it
serves to deprive defendants of their proceeds of crime more efficiently, it ought to be
undertaken.

The Financial Conduct Authority gave an organisational response which supported the
proposal for clearly defined objectives in order to ensure that the regime is not
susceptible to unclear incorrect interpretation.

One financial investigator stated that while she felt that the objectives were already
clear, she recognised that an explicit provision may assist those who have less
familiarity with POCA 2002 in interpreting its purpose.

During one of our roundtable discussions, a consultee expressed the view that
inserting statutory objectives may ultimately be redundant given the limited effect that
the existing “legislative steer” has had in relation to section 69 of POCA 2002.
However, the same stakeholder acknowledged that explicitly shifting the focus of the
legislation away from a measurement of “success” based on the amount of money
recovered would be beneficial.

Analysis

2.68

2.69

74

In the consultation paper, we considered whether adding explicit objectives to the
regime would improve or detract from the clarity of the legislation.

We examined the principle that penal statutes should be interpreted strictly and,
where there is doubt, they should be interpreted in favour of the accused. We
therefore queried whether this rule of interpretation would be disrupted by adding an
objective for the purpose of aiding interpretation. However, we concluded that the



2.70

2.71

body of case law®® which seeks to interpret the objective of the confiscation regime
provides ample evidence for the proposition that the objective ought to be made
explicit.

Our conclusion was further reinforced by the requirement of proportionality which
applies explicitly to the final value of a confiscation order,®® and implicitly throughout
POCA 2002. To conduct the proportionality assessment, it is necessary to have
objectives against which the issue in question can be measured.

A common thread of the consultation responses was a view expressed by law
enforcement that guidance on how to approach the legislation would be helpful. As
noted by consultees, there are times in the confiscation process when law
enforcement agencies are required to exercise discretion, such as when determining
whether to apply for restraint orders over assets. In these circumstances, consultees
noted that they would find it helpful to be able to apply the objective of the legislation
as a guide to the exercise of their discretion. For this reason, we have concluded that
the statutory objective(s) should be expressed purposively and framed in terms of how
powers pursuant to POCA 2002 should be exercised.

2.72

Recommendation 1.

We recommend that any amended confiscation legislation should include the
objective of the regime.

PROPOSAL 2 - STATED OBJECTIVE OF THE REGIME

Overview

2.73

We consider that it is largely uncontentious that the objective of every confiscation
regime to date has been to take away from a defendant a sum equivalent to that
which has been gained from crime, thereby holding the defendant to account for their
criminal gains.®' We therefore consider that such an objective ought to be articulated
in any confiscation legislation. We provisionally framed this objective with three
component parts:

(1)  “depriving”;
(2)  “of...benefit from criminal conduct”; and

(3)  “within the limits of their means”.

The consultation paper

2.74

In the consultation paper we discussed the component parts in turn.52
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CP 249, para 5.31.
Pursuant to Proceeds of Crime Act 2002, s 6(5).
Hansard (HL) 4 March 1986, vol 472, col 91; Hansard (HL) 27 April 1987, vol 486, col 1269; Criminal

Justice: The Way Ahead (2001) Cm 5074.
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CP 249, paras 5.87 to 5.93.
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Depriving

2.75 In the consultation paper we highlighted that an important distinction in framing any
objective in connection with holding a defendant to account for their proceeds of crime
is that between deprivation (in the sense of taking money from the defendant) and
recovery (in the sense of payment over of money to the state or restoration of money
to a victim).5?

2.76 We noted that a focus on deprivation rather than recovery would serve to assist with
the perceptions of the Asset Recovery Incentivisation Scheme (“ARIS”) highlighted in
Chapter 1 of the consultation paper. In that chapter we explained that the ARIS
scheme allocates 18.75% of confiscated funds to the investigation and prosecution
authority undertaking a case. We also described the views of some members of the
Bar%4 and the judiciary®® that ARIS creates the perception of potential conflicts of
interest in decision-making.®® As the Supreme Court remarked in R v Harvey, “it
should be emphasised that such confiscation is not designed to restore money to the
state...it is designed to deprive the offender”.®”

2.77 We observed that the distinction between deprivation and recovery is of greatest
significance in cases where there may be a question as to whether a receiver should
be appointed. If, instead of depriving the defendant of their benefit from crime, the aim
is to recover funds for the state or victims, then the appointment of a receiver will only
be authorised when the amount to be recovered is significantly higher than the cost of
the receiver. In cases where this condition is not met, and no receiver is appointed,
the defendant may not be deprived of their proceeds of crime. We discuss this further
at paragraph 2.106.

2.78 Recovery of money to the state may be a side-effect of the deprivation, but it should
not be the primary driver behind confiscation. The House of Lords and Supreme Court
have repeatedly emphasised the importance of deprivation to the confiscation
regime.® A clear legislative statement emphasising the importance of deprivation
would clarify the position. Such a clarified position would guide the exercise of powers
under Part 2 and could serve to ameliorate concerns about conflicts of interest.

The defendant’s benefit from criminal conduct

2.79 As we discussed in part 4 of the consultation paper, POCA 2002 refers to what is
obtained from criminal conduct as “benefit”.®® In that part of the paper, we discussed
that it is important that any definition of benefit should be clear and comprehensive
and that therefore any statement of objectives should simply refer to, rather than seek
to define, benefit.

63 CP 249, para 5.87.

64 See, 2 Bedford Row, Are the police taking the ARIS?, https://www.2bedfordrow.co.uk/are-the-police-taking-
the-aris/.

65 R v The Knightland Foundation [2018] EWCA Crim 1860, [2018] 7 WLUK 905; Wokingham Borough
Council v Scott [2019] EWCA Crim 205, [2020] 4 WLR 2.

66 R (Kombou) v Wood Green Crown Court [2020] EWHC 1529 (Admin), [2020] 6 WLUK 153.

67 R v Harvey [2015] UKSC 73, [2017] AC 105 at [55].

68 R v May [2008] UKHL 28, [2008] 1 AC 1028 at 48(6); R v Ahmad [2014] UKSC 36, [2015] AC 299 at [9]; R v
Harvey [2015] UKSC 73, [2017] AC 105 at [55].

69 CP 249, from p 221.
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Deprivation within a defendant’'s means

2.80

2.81

Con
2.82

In Chapter 15 of the consultation paper we discussed in detail why the law should
continue to seek to deprive a defendant of their benefit from their criminal conduct
within the limits of their means.”® As the House of Lords observed in R v May, it is a
“very important” principle that “however great the payments a defendant may have
received or the property he may have obtained, he cannot be ordered’" to pay a sum
which it is beyond his means to pay”.”?

Drawing from the observations of the House of Lords, we determined that reference to
the defendant’s means would appropriately set the boundaries of the regime and
reflect the fact that the regime is not punitive.

sultation responses

The vast majority of consultees supported this proposal.”

2.83 Professor Johan Boucht of Oslo University agreed that “depriving a defendant of their

2.84

benefit from criminal conduct, within the limits of their means, should be the main
objective of a confiscation regime when confiscation orders are calculated”. He
referred to this as “gain neutralisation”.

The Crown Prosecution Service also agreed with the proposal and added that there is
perhaps an even broader objective that is to “remove the proceeds of crime from
society”.

2.85 Members of the Organised Crime Task Force (OCTF) of Northern Ireland noted that

our proposal focusses on deprivation of benefit rather than recovery. Members of the
OCTF were supportive of this focus and added that “this change would place
emphasis on depriving the defendant of the asset even if the sum ultimately recovered
by the state is low or even non-existent.” They made the additional point that it is even
“pbetter to have the value of the asset go to enforcement receivers/land sold at an
undervalue cost, so long as it is out of the hands of the defendant.”

2.86 lan Smith, a barrister at 33 Chancery Lane, agreed that “setting and achieving such

2.87

an objective has wide-ranging benefits including concentrating the focus of attention
on disgorgement of profit from crime”.

A consultation event held with Garden Court Chambers also elicited a positive
response in relation to the proposed objectives. One barrister agreed that the primary
objective should be the deprivation of gain from criminal conduct and added that it is
sensible to clear up the case law on deprivation and punishment, removing
punishment. It was her view that it is right that deprivation is the focus of the
confiscation regime.

70
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CP 249, p 357.

This statement appears to be intended to reflect s 9(1)(a) of POCA 2002, which prescribes that the amount
to be repaid reflects the value of the defendant’s “free property”. However, it neglects s 9(1)(b), by virtue of
which the value of “tainted gifts” in the hands of third parties must be repaid by the defendant. This is so
regardless of whether the defendant has independent means to do so.

R v May [2008] UKHL 28, [2008] 1 AC 1028 at [41].

Consultation question 2 (55 responses: 41 (Y), 12 (N), 2 (O); 7 did not answer) and summary consultation
question 1(2)(a) (31 responses: 27 (Y), 1 (N), 3 (O); 6 did not answer).
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2.88

Members of the judiciary saw the advantage in stating the objectives of the regime
and that confiscation is, if not draconian, deliberately severe. It was argued that the
primary purpose is not punishment, but rather to remove the benefit from crime, which
accords with this proposal. A senior member of the judiciary also agreed that the focus
ought to be on “depriving” defendants of their criminal proceeds rather than
“recovering” the criminal proceeds because the system being proposed is not a
tracing system, but a value-based system.

Analysis

2.89

2.90

2.91

We were persuaded by the overwhelming response from consultees that we should
recommend that the stated objective of the regime should be depriving defendants of
their benefit from criminal conduct, within the limits of their means.

This was affirmed in the recent decision in R v Andrewes (which was handed down
after completion of our consultation paper) in which the Court of Appeal described the
aim of POCA 2002 as being “to deprive criminals of the proceeds of their criminality”.”*

Pursuant to our conclusion at paragraph 2.50 above, we have concluded that the
statutory objective should be framed in terms of how powers pursuant to POCA 2002
should be exercised by law enforcement, prosecution agencies and the courts to
ensure that the objective is pursued.

2.92

Recommendation 2.

We recommend that the stated objective of the regime should be depriving
defendants of their benefit from criminal conduct, within the limits of their means.

2.93

Recommendation 3.

We recommend that bodies which exercise powers under Part 2 of POCA 2002,
must pursue the stated objective of the regime.

PROPOSAL 3 — COMPENSATION

Overview

2.94

Compensating victims was not initially considered an objective of the confiscation
regime. Although one of the statutory aims of sentencing includes the making of
reparation by offenders,” when the Hodgson Committee recommended the
introduction of a confiscation regime it was of the view that victims could seek redress
through a separate relevant compensation regime.’®

7 Rv Andrewes [2020] EWCA Crim 1055, [2020] 8 WLUK 56 at [81] (emphasis added).

75 Criminal Justice Act 2003, ss 142(1)(b) and (e).

76 Sir Derek Hodgson, Profits of Crime and their Recovery (1984) p 71. The articulation of sentencing aims in
the Criminal Justice Act 2003 came nearly 20 years after the Hodgson Committee Report.
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2.95 Compensation was not addressed in the Drug Trafficking Offences Act 1986.

2.96

The
2.97

2.98

2.99

However, even at that time there was a recognition that victims may have suffered
financially as a result of criminality, and that the confiscation regime could go some
way in redressing the balance between the financial position of the criminal and the
victim.””

The Criminal Justice Act 1988 (“CJA 1988”) was the first confiscation regime to
involve non-drug offending and was therefore more likely to encompass cases
involving an identifiable victim who had suffered financial loss. The CJA 1988 and
POCA 2002 both recognise that victims should be compensated for their losses, even
when a confiscation order was made.

consultation paper

In the consultation paper we discussed the ways in which POCA 2002 prioritises
compensation over confiscation.”®

(1)  One of the only circumstances in which a judge may reduce the amount
payable under a confiscation order is where a victim intends to pursue civil
proceedings to recover their losses. This discretion ensures that funds are
available to pay the victim.”®

(2) Where a defendant has insufficient funds to satisfy both a compensation order
and confiscation order, funds may be deducted from the confiscation order to
pay compensation.®

(83) Sums collected under a confiscation order are paid first towards compensation
and are only credited against the order itself if other priority debts have been
satisfied.®!

Taken together, it is evident that the Act prioritises compensation over confiscation but
there is no standalone provision to this effect. The current legislative steer in section
69(2) of POCA 2002 makes no mention of preserving value to pay any compensation
order that may be imposed. This is perhaps unnecessary because compensation is
prioritised over confiscation and if the value of an asset is maintained a victim will be
compensated in any event.

We provisionally proposed that an objective of the confiscation regime should be
ensuring the compensation of victims, where such compensation is to be met from
confiscated funds.
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Hansard (HC) 18 January 1988, vol 145, col 736.
CP 249, para 5.103.

Proceeds of Crime Act 2002, s 6(6).

Proceeds of Crime Act 2002, ss 13(5) and (6).
Proceeds of Crime Act 2002, s 55(5).
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Consultation responses

2.100 Consultees generally supported the sentiment that the compensation of victims is
often not prioritised in practice and that the confiscation regime may be one way of
ensuring that more money is recovered which could be paid towards compensation.®

2.101 One stakeholder commented that “it is essential that victims of crime are
compensated when they have suffered financial loss as this goes to public confidence
in the judicial system and democracy.”

2.102 A respondent who had personally been subjected to a confiscation order agreed with
the proposal but suggested that civil recovery is a more efficient mechanism for
victims who seek to recover compensation.

2.103 Another consultee agreed with the proposal to include compensation as an objective
of the Act and added that “the Act should prioritise compensation over payment to the
state.” This point was echoed by the Financial Crime Practice Group, Three Raymond
Buildings who reiterated that “the State should not receive a windfall as a result of
criminal conduct where there are identified victims.”

2.104 A consultee who is a member of a confiscation enforcement team agreed with the
proposal and noted that paying compensation from confiscation means the victims are
more likely to receive the compensation because the order is actively managed by law
enforcement in a way that victims would be unable to accomplish themselves.

2.105 While Professor Boucht commended the Law Commission for recognising victims and
their concerns, his view was that compensation of victims should have no bearing on
how confiscation orders are quantified which is what the objectives ought to be
targeting.

Analysis

2.106 While consultees agreed that victims are often overlooked and deprioritised in favour
of state recovery, most did not agree that compensation should be included as a
specific objective, because this would:

(1) create inconsistency with the primary objective, which focusses on deprivation;

(2) create inconsistency with other reforms which are intended to make the regime
more just;

(3) conflate purpose and effect; and

(4) place undue emphasis on confiscation as a tool for the collection of
compensation at the expense of ensuring that the compensation regime itself
works efficiently and appropriately.

82 Consultation question 3 (54 responses: 48 (Y), 4 (N), 2 (O); 8 did not answer); and summary consultation
question 1(2)(b)(ii) (36 responses: 29 (Y), 1 (N), 6 (O); 1 did not answer).
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Conflict between deprivation and recovery

2.107 Notably, as discussed at paragraph 2.72 above, the confiscation regime is focused on

a “deprivation” model which ensures that the proceeds of crime are comprehensively
disgorged from defendants. Conversely, compensation is focused on a “recovery”
model which aims to recover as much of the victim’s loss as possible.

2.108 In most cases, this distinction is unlikely to be problematic, but there may be some

instances where this could result in a conflict. For instance, if instead of depriving the
defendant of their benefit from crime, the aim is to recover funds for the state or
victims, then the appointment of a receiver will only be authorised when the amount to
be recovered is significantly higher than the cost of the receiver. In cases where this
condition is not met, and no receiver is appointed, the defendant may not be deprived
of their proceeds of crime.

Conflict between compensation and other reforms

2.109 In Chapter 15 of this report, we suggest a significant curtailment to the power to make

uplift applications. Such applications increase the legal maximum that can be
recovered under the confiscation order, and with it the amount that can be recovered
for compensatees. Our proposal to curtail the power to make uplift applications is
intended to have a positive impact on defendants by encouraging rehabilitation and
ending what may amount to a lifelong liability to repay their benefit from crime.
However, we recognise that curtailing the power to make uplift applications may have
a negative impact on compensatees by lowering the ceiling as to what might be
recovered. Making a recommendation which might limit the amount that can be
recovered by compensatees whilst including an express objective to prioritise those
same compensatees would be paradoxical.

Purpose and effect

2.110 When developing the policy with regard to the statutory objectives generally, we

2.111

focused on the difference between an objective of the regime and an effect of the
regime.

For example, while punishment is not a purpose of the regime, it is accepted that
there are some punitive effects of the regime. This is evident in the way in which
benefit is calculated which is explained in detail in Chapter 8. In order to calculate
benefit, a gross rather than net determination of criminal proceeds is made. The
courts have held that it is not appropriate to allow defendants to offset their criminal
expenditure when calculating their proceeds and consequent liability.®* As a result,
their proceeds are invariably calculated at a figure which is higher than their net
“profit” from their criminal activity. This is inarguably a punitive element of the regime,
but accepted as a necessary consequence of the public policy decision not to
undertake an accounting exercise which would enable defendants to deduct the price
of the drugs they went on to sell, or the lookout they paid while they burgled a house,
when assessing their benefit.34

8 Ry Waya [2012] UKSC 51, [2013] 1 AC 294] at [26].
84 CP 249, para 12.78.
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2.112 The question for the purposes of this analysis, therefore, was whether compensation
should be regarded as an objective or an effect of the regime.

2.113 Compensation of victims has factored into the development of several areas of policy
in this report, including with regard to reconsideration of the confiscation order
(Chapter 15), the way any prior payment of compensation is taken into account when
determining a confiscation order (Chapter 12) and the prioritisation of compensation
once a confiscation order has been made (Chapter 21).

2.114 All of these measures will improve the amount of compensation available to victims
because they create a more efficient, explicit and streamlined process for the
calculation of orders and payment of priority orders (of which compensation is one).

2.115 Accordingly, we have determined that compensation is and ought to continue to be an
effect of the regime, rather than one of its objectives. There is separate compensation
legislation® which is designed to ensure that compensation is prioritised and paid to
victims. The distinctions between the two regimes and their respective objectives were
recently discussed and reinforced by the Court of Appeal in R v Asplin & Ors.® This
case involved a conspiracy to defraud an insurance company in which two of the
defendants who worked at the insurance company secretly owned a second company
with whom they arranged to contract. They received a substantial salary and bonuses
from their work at the insurance company (in addition to the profit they made from the
contracts with their second company). The benefit was determined to include the net
salaries paid. At paragraph 35 of the judgment, Males LJ notes that:

it is relevant to note that confiscation and compensation are different. The purpose
of confiscation is to deprive criminals of the benefit of their criminal conduct, while
the purpose of compensation is to compensate victims for losses or injuries suffered
as a result of crime. Confiscation focuses on the benefit which the criminal has
obtained from the crime, with a loose causal test ("as a result of or in connection
with") tempered, as we have explained, by considerations of proportionality.
Compensation, on the other hand, focuses on the losses suffered by the victim with
a more conventional test of causation (“compensation for any personal injury, loss or
damage resulting from that offence ...”: section 130(1) of the Powers of Criminal
Courts (Sentencing) Act 2000; or see now section 133 of the Sentencing Code). The
benefit obtained by the criminal will not necessarily correspond to the losses
suffered by the victim.

2.116 In calculating the confiscation and compensation orders, it was determined that the
salaries of the defendants ought to be included for the purposes of calculating the
defendants’ benefit figure, but not as loss for the purposes of calculating
compensation:

In relation to confiscation, the fact that they gave some but not full value means that
it is not disproportionate to include their salaries in the calculation of their benefit
from the crime. However, when making an order for compensation, at any rate in a

85 Sentencing Code, ch 2; formerly in Powers of Criminal Courts (Sentencing) Act 2000.
8 R v Asplin & Ors [2021] EWCA Crim 1313, [2022] EWCA Crim 9.
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case of purely financial loss, it needs to be proved that the offending has caused
loss to the victim in a reasonably quantifiable amount...

The fact that the salary does count as part of a defendant's benefit for the purpose
of confiscation but does not count as part of the victim’s loss for the purpose of
compensation may seem superficially odd, but in reality it merely illustrates the
differences between these two regimes.®’

2.117 Part 2 of POCA 2002 is designed to deprive defendants of their criminal proceeds.
While ensuring that the correct amount is taken from defendants as efficiently as
possible will have the consequence of more money being available to pay
compensation orders, this is distinct from the confiscation regime’s objective.

Problems with the compensation regime

2.118 One of the issues raised by consultees was that the current compensation regime is
not effective and plagued with inefficiencies. The primary motivating factor for the
inclusion of an explicit compensation objective in Part 2 of POCA 2002 appeared to be
that the confiscation regime is equipped with better enforcement mechanisms than the
compensation regime and it would therefore be preferable to be able to pursue
compensation through the confiscation regime. Having compensation as an explicit
statutory objective would afford prosecutors this power.

2.119 While this is an understandable approach and motivated by good intentions, the
confiscation regime cannot be a substitute for a properly functioning compensation
regime.

2.120 Ultimately, we recognise that there are significant problems with the current
compensation regime which have been emphasised through the strong consultation
responses we received to this proposal. While we do not recommend that
compensation should be a statutory objective of the confiscation regime, we would
support a review of the compensation regime as a separate law reform project.

Conclusion

2.121 In lieu of an explicit objective, we have sought to address the ways in which the
confiscation regime could be improved which would have a consequential positive
impact on the recovery of compensation (as summarised at paragraphs 2.112 — 2.113
above).

PROPOSAL 4 — PUNISHMENT

Overview

2.122 In the consultation paper,? we discussed the view that confiscation is a form of
punishment because it is “part of the sentencing process”.?® The statutory aims of
sentencing expressly include the punishment of offenders.

87 R v Asplin & Ors [2021] EWCA Crim 1313, paras 70 to 71.

88 CP 249, para 5.122.

89 R v Rezvi [2002] UKHL 1, [2003] 1 AC 1099 at [13]; R v Benjafield [2002] UKHL 2, [2003] 1 AC 1099 at [56].
%  Sentencing Code, s 57(2).
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2.123 As the ECtHR ruled in the context of drug trafficking in Welch v United Kingdom, the

confiscation regime established by the Drug Trafficking Offences Act 1986 is punitive
due to the following aspects:

(1) the sweeping statutory assumptions...that all property passing through the
offender’s hands over a six-year period is the fruit of drug trafficking unless he
can prove otherwise;

(2) the fact that the confiscation order is directed to the proceeds involved in drug
dealing and is not limited to actual enrichment or profit;

(3) the discretion of the trial judge, in fixing the amount of the order, to take into
consideration the degree of culpability of the accused [for example, a minor
conspirator may not gain as much from crime as a key conspirator]; and

(4)  the possibility of imprisonment in default of payment by the offender.®

2.124 We discussed in the consultation paper® that early confiscation case law treated

confiscation akin to punishment, in the sense that when determining the length of any
default term of imprisonment for non-payment of a confiscation order, the Court of
Appeal considered the severity of the defendant’s overall punishment (or “totality” of
the overall punishment) to be relevant.®®* However, we noted that more recent case
law has distanced itself from the earlier approach.®*

2.125 In the consultation paper, we formed the provisional view that although confiscation

may have a draconian impact upon a person and their lifestyle, it is erroneous to
consider punishment to be a stated objective of the confiscation regime. The
confiscation regime is “not intended to be retributive”.%® As the Supreme Court noted
in the case of R v Waya, “Lord Steyn's reference to punishment [in Rezvi]®® needs
some qualification”.”

2.126 Punishment is achieved by sentencing the defendant for the substantive offence(s) of

which they have been convicted. As we discussed in Chapter 12 of the consultation
paper,® criticisms have been made that inflated determinations of “benefit” under the
current regime muddy the waters of culpability (dealt with through sentencing) and
financial accountability (which should be dealt with by confiscation).%®

91
92
93

94

95
96
97
98
99

84

Welch v United Kingdom (1995) 20 EHRR 247, [1995] CLY 2650.

CP 249, para 5.124.

See Rudi Fortson KC, “Commentary on R v S” [2019] 10 Criminal Law Review 883 at 887, citing R v
Siddique [2005] EWCA Crim 1812; R v Qema [2006] EWCA Crim 2806; R v Valentine [2006] EWCA Crim
2717; R v Cukovic (1996) 1 Cr App R (S) 131; R v Walpole (19 June 1997, unreported) and R v Atlan (20
February 1997, unreported).

See Rudi Fortson KC, “Commentary on R v 8" [2019] 10 Criminal Law Review 883 at 887, citing R v Mills
[2018] EWCA Crim 944, [2019] 1 WLR 192; R v Castillo [2011] EWCA Crim 3173, [2012] 2 Cr App R (S) 36,
[2012] Criminal Law Review 401; R v Pigott [2009] EWCA Crim 2292, [2010] Criminal Law Review 153; R v
Price [2009] EWCA Crim 2918, [2010] Criminal Law Review 522 and R v Smith [2009] EWCA Crim 344.
Cabinet Office Performance and Innovation Unit, Recovering the Proceeds of Crime (June 2000), para 4.11.
R v Rezvi [2002] UKHL 1, [2003] 1 AC 1099.

R v Waya [2012] UKSC 51, [2013] 1 AC 294 at [2].

CP 249, p 226.

R Fortson KC, “Commentary on R v Fulton” [2019] 7 Criminal Law Review 636, 638.


https://uk.westlaw.com/Document/IF5C85190087711DE8A53B86AC451D60E/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)

2.127 In R v Bajaj, the Court of Appeal held that punishment “should be no part of the
confiscation process itself”.' Similarly, in R v Andrewes, the Court of Appeal held
that:

it is essential to bear in mind the fundamental point that a confiscation order is not
designed to be a punishment (although no doubt some defendants may choose not
to see it that way) ...the punishment is to be contained in the sentence of
imprisonment or fine or other penalty imposed by the judge. The confiscation order
itself, on the other hand, and consistently with the statutory aim, is restorative, in the
sense of requiring the defendant to disgorge, to the extent that he is able, the
product of his criminality.'®!

2.128 Whilst depriving the defendant of their proceeds of crime unavoidably has a punitive
quality, we formed the provisional view that punishment should not be a driving force
behind the confiscation regime. To reflect both this provisional conclusion and to
clarify the mixed judicial messages about punishment as an aim of the regime set out
in Chapter 5 of the consultation paper, we provisionally proposed that punishment be
omitted from the statutory aims.

Consultation responses

2.129 An overwhelming maijority of consultees supported the proposal to omit punishment
from any statutory objectives of confiscation.'%?

2.130 Several stakeholders'® explicitly agreed that punishment is achieved through the
sentencing process for the substantive criminal offence and is not the aim of the
confiscation regime.

2.131 The Prisoners’ Advice Service agreed with the proposal and noted that if the
defendant is punished for the substantive offence as well as through the confiscation
regime, this would amount to duplicate punishment for the same offence which is
inherently unfair.

2.132 Professor Johan Boucht from the University of Oslo also agreed with this proposal but
noted that without a complementary consideration as to how “benefit” is calculated,
the regime may ultimately be punitive regardless of whether “punishment” is listed as
an explicit statutory objective.

2.133 Professor Boucht’s analysis was echoed by barrister lan Smith who expressed the
view that the regime may be punitive in effect even if punishment is not an explicit
objective if benefit is calculated as a gross, rather than net figure.

2.134 A District Judge was supportive of this proposal and noted that:

100 R v Bajaj [2020] EWCA Crim 1111, [2020] 8 WLUK 177 at [29]. See para 2.5 above.

01 R v Andrewes [2020] EWCA Crim 1055, [2020] 8 WLUK 56 at [81].

102 Consultation question 5 (49 responses: 38 (Y), 8 (N), 3 (O); 13 did not answer).

103 Garden Court Chambers; Justices' Legal Advisers' and Court Officers' Service (formerly the Justices'
Clerks' Society); HM Government; Insolvency Service; Financial Crime Practice Group at Three Raymond
Buildings; City of London Police; Prisoners’ Advice Service; Association of Chief Trading Standards Officers
(ACTSO); South East Confiscation Panel, East Kent Bench.

85



It seems to me important to highlight that the appearance of the defendant at the
Crown Court is to give effect to the confiscation regime rather than necessarily any
indicator of the gravity of the offending itself.

2.135 Professor Peter Alldridge, an academic at Queen Mary University of London,
expressed the view that not only ought “punishment” be excluded from any statutory
objectives, but it should be explicit that punishment is not a statutory objective.

2.136 This response was echoed by a criminal barrister of Drystone Chambers and the
organisational response of Garden Court Chambers.

Analysis

2.137 For the reasons articulated in the consultation paper, which were reinforced by
consultees, we have concluded that it is not appropriate to include punishment as an
explicit objective of the confiscation regime. While punishment may be a consequence
of the confiscation process, punishment is not and should not be an objective of the
process. This would constitute a duplication of the punitive element of the substantive
sentencing process and therefore double punishment for the defendant.

2.138 We accept Professor Boucht’'s comments that a calculation of benefit which centres
on gross, rather than net proceeds of crime, is inherently punitive because it is not a
true reflection of what the defendant has gained. However, as discussed in detail in
Chapter 8, we have concluded that there is a compelling public policy imperative not
to engage in an accounting exercise whereby defendants are enabled to offset their
criminal expenditure to reduce their liability.

2.139 Consequently, we recommend that punishment should not be a statutory objective of
the confiscation regime. Our conclusion is reinforced by the recent Court of Appeal
decision in R v Andrewes (see paragraph 2.89).

2.140 As we will discuss below, we do not make a formal recommendation that deterrence,
disruption and compensation should not be included as objectives of the regime.
However, we make such a recommendation in relation to punishment. The
fundamental principle as articulated in Andrewes is that although confiscation is part
of the sentencing process, '™ the objectives of confiscation and sentencing'® are not
directly comparable. A recommendation not to include punishment as an objective
would remove any ambiguity as to whether punishment is or should be an objective.'%®

104 Phillips v United Kingdom (2001) 11 BHRC 280, [2001] Crim LR 817; R v Rezvi [2001] UKHL 1, [2003] 1 AC
1099; R v Silcock [2004] EWCA Crim 408, [2004] 2 Cr App R (S) 61; R v May [2005] EWCA Crim 97, [2005]
1 WLR 2902. A confiscation order is a sentence for the purposes of the Criminal Appeal Act 1968; the
Criminal Appeal Act 1968, s 50 was amended by POCA 2002, s 456, sch 11, para 4(3).

05 Confiscation is treated as a discrete part of the sentencing process.

106 Earlier apparently authoritative case law references to punishment as an objective need to be dealt with. As
we set out above from para 1.81, in R v Waya the Supreme Court described Lord Steyn's reference to
punishment in Rezvi as “needing some qualification”.
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Recommendation 4.

2.141 We recommend that punishment should not be a statutory objective of the
confiscation regime.

PROPOSAL 5 - DETERRENCE AND DISRUPTION

Overview

2.142 The draconian impact of a confiscation order is often aligned with an express aim of
sentencing, namely the reduction of crime through deterrence.’”” In the case of R v
Sekhon, Lord Woolf CJ observed that:

One of the most successful weapons which can be used to discourage offences that
are committed in order to enrich the offenders is to ensure that if the offenders are
brought to justice, any profit which they have made from their offending is
confiscated.'®®

2.143 The comments of the Lord Chief Justice reflect one rationale that is cited for
introducing proceeds of crime legislation in both the law of England and Wales and
internationally,'® namely to act as a deterrent to criminality.

2.144 The Drug Trafficking Offences Act 1986 was introduced as part of the government’s
strategy to tackle drug offending. When the Bill was put before the House of
Commons, the “fight against drugs” was described as the most important strand of
public policy, and confiscation was viewed as a “sharp new weapon”''? in that fight. As
one MP put it:

This measure will put a chill on the master criminal. It is no good him working for
nothing. If we make it hot enough for him, he may try another country or decide to
turn to legal work, although | doubt it.""!

2.145 The Criminal Justice Act 1988 was similarly intended to focus on serious criminality.
The purpose of a minimum threshold of £10,000 for a confiscation order was to allow
the courts to “confine their attention to the bigger fish.”!'2

2.146 The report of the Cabinet Office Performance and Innovation Unit that preceded
POCA 2002 recognised that deterrence also has a place at a lower level:

Local criminals are dangerous in many ways...in the absence of better alternatives,
they act as the role models for local young people and define youth attitudes to
crime... [B]y taking from these criminals the profits they make from crime, the basis

107 Sentencing Code, s 57; formerly Criminal Justice Act 2003, ss 142(1)(b).

108 R v Sekhon [2002] EWCA Crim 2954, [2003] 1 WLR 1655.

109 See the summary in R v Ahmad [2014] UKSC 36, [2015] AC 299 at [1]; R v Harvey [2015] UKSC 73, [2016]
2 WLR 37.

10 Hansard (HC) 21 January 1986, vol 90, col 241.

"1 Sir James Hill, MP, Hansard (HC) 21 January 1986, vol 90, col 241.

"2 Hansard (HL) 27 April 1987, vol 486, col 1287.
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of their lifestyle is removed. In this way, “a comprehensive, effective and routine
application of asset removal will reinforce the message...that crime does not pay.”""®

The consultation paper

2.147 In the consultation paper,''* we posited that proceeds of crime legislation has a clear
role to play in deterring criminality,'"® both of a serious and more “routine” nature. This
was recognised in the Home Office 2018 Serious and Organised Crime Strategy.''

2.148 We discussed that crime itself may be reduced through disruption of criminal activity
and cited the report of the Cabinet Office Performance and Innovation Unit that paved
the way for POCA 2002. This report summed up the impact that effective confiscation
of criminal assets could have in this regard:

Removing assets from criminals can disrupt criminal organisations in much the
same way that excessive taxation undermines legitimate business, by cutting into
profits, reducing the availability of working capital for existing enterprises and
removing reserves for start-up of new criminal enterprises.'”

2.149 Confiscation has therefore been recognised by the Home Office in its two most recent
Serious and Organised Crime Strategies''® and by the courts''® as a potentially
valuable tool to disrupt criminality.

2.150 On this basis, we therefore formed the provisional view that the deterrence and
disruption of crime ought to be included among the objectives of confiscation
legislation.

Consultation responses

2.151 Although the majority of consultees were in favour of this proposal,'?° those who
agreed did not provide detailed reasoning. Those who did not support the proposal did
tend to provide reasoning.

2.152 City of London Police noted that deterrence and disruption are key reasons for
carrying out confiscation.

2.153 However, Professor Johan Boucht did not agree with this proposal and expressed
concerns with the idea of deterrence as a guiding principle:

Deterrence is problematic as a guiding principle of quantification in confiscation
proceedings. A fundamental problem is the inherent boundlessness of deterrence
that follows from its forward-looking nature. Reliance on deterrence at the level of
quantification therefore entails the risk of imposing ever harsher and more intrusive

3 Cabinet Office Performance and Innovation Unit, Recovering the Proceeds of Crime (June 2000), paras 3.6
to 3.7.

"4 CP 249, para 5.116.

5 R v Rezvi [2002] UKHL 1, [2003] 1 AC 1099 at [14].

8 Home Office, Serious and Organised Crime Strategy (2018) Cm 9718, para 65.

"7 Cabinet Office Performance and Innovation Unit, Recovering the Proceeds of Crime (June 2000), para 3.10.

18 Home Office, Serious and Organised Crime Strategy (2013) Cm 8175, p 34; Home Office, Serious and
Organised Crime Strategy (2018) Cm 9718, para 65.

9 R v Rezvi [2002] UKHL 1, [2003] 1 AC 1099 at [14].

120 Consultation question 4 (50 responses: 37 (Y), 10 (N), 3 (O); 12 did not answer); and summary consultation
question 1(2)(b)(i) (32 responses: 25 (Y), 4 (N), 3 (O); 5 did not answer).
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confiscation schemes in order to increase the deterrent effect, thus creating an
unfair(er) regime.

2.154 Andrew Campbell-Tiech KC also disagreed with the proposal and expressed the
concern that the regime will continue to be unduly punitive.

2.155 The UK Anti-Corruption Coalition and Spotlight on Corruption voiced a concern that
additional objectives may place an additional burden on prosecutors who need to
prove that a confiscation application meets all of the listed objectives, not simply the
primary objective.

2.156 McGuire Woods provided an organisational response in which they disagreed with this
proposal. They noted that deterrence ought to be achieved through sentencing.

Analysis

2.157 It is impossible to separate the analysis of this proposal from the question whether
punishment ought to be an objective (from paragraph 2.120 above) due to the
inextricable link between punishment and deterrence.

2.158 It was agreed by consultees that the confiscation regime ought not to have a punitive
purpose, even where it may have punitive effects (see paragraph 2.127 above). The
substantive criminal process is designed to be punitive and for this reason it is an
explicit objective of the sentencing process.'?' However, there is a significant
difference between punishment as an objective and punishment as a consequence.
The confiscation regime is designed to deprive defendants of their criminal proceeds,
not to punish defendants for their criminal offences for a second time.

2.159 Stripping defendants of their criminal proceeds has an inherent deterrent effect and is
disruptive because they gain no pecuniary advantage from their conduct. If Part 2 of
POCA 2002 is in its purest form a mechanism for depriving the defendant of their
benefit from crime, then deterrence as an additional objective (rather than merely an
effect) goes beyond that and strays into the punitive.

2.160 The way deterrence is understood to operate is that through the imposition of
penalties, the offender and others are discouraged from engaging in the same
conduct. The seriousness of the penalty is designed to have a direct link with its
deterrent effect. Were deterrence and disruption to be introduced as objectives, the
confiscation process might have a punitive outcome, and arguably (because the
objectives are express) a more punitive outcome than at present. We concluded that
including deterrence as an objective would be a disingenuous way of implicitly
including punishment as an objective.

2.161 For these reasons, we have concluded that it is not appropriate for deterrence and
disruption to be objectives of the confiscation regime. Like compensation, they are
consequences of the process, but ought not be made explicit objectives, as this would
risk an overlap with the sentencing of the substantive criminal offence and, therefore,
double punishment.

21 Sentencing Code, s 57(2); formerly Criminal Justice Act 2003, s 142(1)(a).
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Part 2: Preparing for the confiscation hearing

This part comprises Chapters 3 to 7 and considers the preliminary stages of the confiscation
process:

Timetabling (Chapter 3);

Exchange of Information (Chapter 4);

Early Resolution of Confiscation (Chapter 5);
Incentivising the Payment of Orders (Chapter 6); and
Forum (Chapter 7).

In these chapters we make recommendations about how the law and procedure could be
improved to make more efficient use of time and resources for the active management and
preparation of a confiscation hearing.
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Chapter 3: Timetabling

INTRODUCTION

3.1 Chapter 6 of the consultation paper considered what is currently known as the
“postponement” of confiscation proceedings, pursuant to POCA 2002.

3.2  Procedural irregularities involving the current postponement requirements have been
considered by the appellate courts on many occasions. During one such appeal, the
Supreme Court observed that the Law Commission may wish to consider “the best
way of providing realistically for the sequencing of sentencing and confiscation and
the status of procedural requirements in the Act”.’

3.3 Consequently, we explored this topic extensively in the consultation paper and made
the following provisional proposals for reform of this part of the confiscation process:

(1)

(2)

(4)

()

(6)

Sentencing should take place prior to confiscation proceedings being resolved
unless the court directs otherwise.?

The prohibition on the imposition of financial, forfeiture and deprivation orders
prior to the making of a confiscation order should be removed; where these
orders are made, they must be taken into account when determining the
confiscation order.3

The current 28-day period within which the Crown Court is permitted to vary a
financial, forfeiture or deprivation order should be extended to 56 days from the
date of the order.

Confiscation legislation should no longer refer to “postponement”, which should
be replaced with:

(a) a statutory requirement that confiscation proceedings are started within a
prescribed time; and

(b) active case management following the commencement of confiscation
proceedings.®

The maximum statutory period between the date of sentencing and the date on
which a confiscation timetable is set should be six months, which can be
extended in “exceptional circumstances”.®

The statutory scheme should provide that:

o b W N =

R v Guraj [2016] UKSC 65, [2016] 1 WLR 22 at [36].

Consultation question 6; summary consultation question 2(1).

Consultation question 7; summary consultation question 2(2); summary consultation question 2(3).
Consultation question 8.

Consultation question 9.

Consultation question 10; summary consultation question 2(4); summary consultation question 2(5).
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3.4

(a)  the court retains jurisdiction to impose a confiscation order even if no
timetable is set or dispensed with during the six-month period;

(b)  in determining whether to proceed the court must consider unfairness to
the defendant;

(c) if there is unfairness, the court must consider whether measures short of
declining to impose a confiscation order would be capable of remedying
any unfairness; and

(d) inreaching a decision, the court must consider the statutory objectives of
the regime.”

In this chapter, we conclude that proposals (1) to (4) should become
recommendations, as should a modified version of proposal (5). We conclude that we
should not make a recommendation along the lines of proposal (6).

OVERVIEW OF POLICY

3.5

That:

(4)

()

The confiscation regime will no longer make reference to “postponement”.

A defendant must be sentenced before confiscation proceedings are resolved
unless the court directs otherwise.

The court may impose financial, forfeiture and deprivation orders prior to the
making of a confiscation order. Where such an order is imposed prior to
making the confiscation order, it must be taken into account when determining
the confiscation order.

A timetable for confiscation proceedings must be raised as a matter before
the court by the completion of the sentence hearing. The timetable may be
subject to amendment. A failure to set a timetable may be addressed by
applying the “slip rule” within 56 days of sentencing.

After setting a timetable, confiscation proceedings should be subject to active
case management.

PROPOSAL 1 - SENTENCING THE DEFENDANT PRIOR TO CONFISCATION

The current law

3.6

In our consultation paper we observed that:

7

92

Consultation question 11; summary consultation question 2(6).




3.7

3.8

3.9

[ilt was originally envisaged that a confiscation order would be imposed before a
defendant was sentenced and the legislation was drafted with this sequence of
events in mind.8

However, as the Supreme Court recognised in R v Guraj, the usual sequence of
events is to impose sentence and deal with confiscation at a later date.® Sentencing
prior to confiscation requires that confiscation be postponed, and with such
postponement comes a series of procedural requirements which must be adhered
to."® Despite a clear statutory provision to the effect that confiscation orders should not
be quashed merely because of a defect in procedure,’ the procedural requirements
have become traps “into which even the most experienced and skilled trial judges may
fall”'? and have led to regular challenges before the courts.™

In R v Soneji, the House of Lords described the postponement regime introduced in
1993 as something of an afterthought.™ As the Supreme Court went on to explain in R
v Guraj, it was introduced:

...initially as an exception to a general practice of dealing with confiscation first,
although the general practice has rapidly, and inevitably, become to sentence
promptly and to deal with confiscation subsequently, [and] the terms of some of the
statutory provisions have not, in this respect, altered.®

The first amendment of the original postponement regime came in 1995.'¢ Section 14
of POCA 2002 has since been amended by various statutes including the Serious
Crime Act 2007, the Prevention of Social Housing Fraud Act 2013 and the Serious
Crime Act 2015.

Despite this, as the Supreme Court observed in 2016,"” the sequencing of sentencing
and confiscation and the status of procedural requirements in POCA 2002 require
review.

The consultation paper

3.10 Reflecting what was described in R v Guraj as the usual sequence of events, we

provisionally proposed that confiscation legislation should provide that a defendant

15
16

Confiscation of the proceeds of crime after conviction: A consultation paper (2020) Law Commission
Consultation Paper No 249, para 6.6.

R v Guraj [2016] UKSC 65, [2017] 1 WLR 22 at [8] and [13].

Proceeds of Crime Act 2002, ss 14 and 15.

Proceeds of Crime Act 2002, s 14(11).

R v Guraj [2016] UKSC 65, [2017] 1 WLR 22 at [11].

See (amongst other cases): R v Soneji [2005] UKHL 49, [2005] 3 WLR 303; R v Knights [2005] UKHL 50,
[2006] 1 AC 368; R v Donohoe [2006] EWCA Crim 2200, [2007] 1 Cr App R (S) 88; R v Paivarinta-Taylor
[2010] EWCA Crim 28, [2010] 2 Cr App R (S) 64; Revenue and Customs Prosecution Office v Igbal [2010]
EWCA Crim 376, [2010] 1 WLR 1985; CPS v Neish [2010] EWCA Crim 1011, [2010] 1 WLR 2395; Rv T
[2010] EWCA Crim 2703, [2010] 9 WLUK 303; R v Johal [2013] EWCA Crim 647, [2014] 1 WLR 146;R v
Kakkad [2015] EWCA Crim 385, [2015] 1 WLR 4162; R v Guraj [2016] UKSC 65, [2017] 1 WLR 22; R v
Halim [2017] EWCA Crim 33, [2017] Lloyd’s Rep FC 186; R v Sachan [2018] EWCA Crim 2592, [2019] 4
WLR 67; R v Hall [2019] EWCA Crim 662, [2019] 3 WLUK 679.

R v Soneji [2005] UKHL 49, [2006] 1 AC 340 at [6].

R v Guraj [2016] UKSC 65, [2017] 1 WLR 22 at [8].

Proceeds of Crime Act 1995.

R v Guraj [2016] UKSC 65, [2017] 1 WLR 22 at [36] to [37].
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must be sentenced before confiscation proceedings are resolved unless the court
directs otherwise.'®

Consultation responses

3.11

3.12

3.13

There was substantial support for this proposal.'®

The primary theme of the responses was that this proposal codifies what already
occurs in practice. The Bar Council, for instance, commented that this proposal would
solve the problems historically associated with the current postponement regime.

One consultee’s response noted that this occurs in practice, largely because it is
virtually impossible to conduct a thorough financial review prior to sentencing.

Analysis

3.14

3.15

3.16

It is already common practice to undertake confiscation proceedings in accordance
with this provisional proposal. Given its substantial support by consultees, we
recommend the creation of a presumption which reflects in statutory reform the
practice that has developed, ensuring that the statutory provisions are transparent and
fit for purpose.

This recommendation also addresses difficulties which arise when this does not occur,
namely the defendants remaining in custody without finality as to substantive matters
where sentencing has awaited the conclusion of confiscation proceedings.

Notably, this policy retains judicial discretion to ensure that when it is appropriate to
make a confiscation order prior to sentencing, this still can be done. This means that
in those cases where it is perfectly clear on the evidence in the substantive matter
what the defendant’s benefit was, the order can be made as early as possible.

3.17

Recommendation 5.

We recommend that confiscation legislation should provide that a defendant must
be sentenced before confiscation proceedings are resolved unless the court directs
otherwise.

18
19

Consultation question 6.
Consultation question 6 (46 responses: 39 (Y), 7(N); 16 did not answer); summary consultation question

2(1) (34 responses: 29 (Y), 2 (N), 3 (O); 4 did not answer).
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PROPOSAL 2 - REMOVING THE PROHIBITION ON IMPOSING FINANCIAL ORDERS
PRIOR TO CONFISCATION

The

current law

3.18 One of the procedural “traps” that has arisen from the postponement regime is that

The

section 15(2) of POCA 2002 prohibits the imposition of financial, forfeiture and
deprivation?® orders when a defendant is sentenced.?' The prohibition has an impact:

(1) incourt, as judges must exercise a high degree of vigilance to avoid procedural
irregularity in sentencing by sidestepping orders that would otherwise be
commonplace (for example, by ordering the forfeiture of an item used in an
offence or in ordering that compensation be paid); and

(2) onvictims, as the inability to impose a compensation order prior to confiscation
has the potential to delay recompense.

consultation paper

3.19 We considered that the current regime is overly complex and creates traps for the

3.20

3.21

unwary.?? Additionally, there may be circumstances where an order is plainly merited
and will have no material impact on the confiscation proceedings.

In the consultation paper, we provisionally proposed that:

(1)  the absolute prohibition on financial, forfeiture and deprivation orders being
imposed prior to the making of a confiscation order be removed; and

(2) where a court imposes such an order prior to making a confiscation order, the
court is required to take the order into account when determining the
confiscation order.?

We were of the view that the court should be permitted to impose any order that is
appropriate. The discretion afforded to the court will permit uncontested orders to be
imposed, of the type we have described. A compensation order could also be imposed
prior to confiscation, which would:

(1)  permit compensation to be paid earlier, benefiting victims; and

(2) putthe court in a position whereby it can consider, at the later confiscation
hearing, whether that compensation order has been paid. This could assist the
court in determining whether pre-emptive enforcement steps need to be taken
against the defendant in connection with the confiscation order. A wilful refusal
by the defendant to pay a compensation order may be indicative of a likely lack
of cooperation in satisfying any confiscation order made. This is also discussed
in Chapter 14 on enforcement.

20

21
22
23

Orders under Chapter 4, Part 7 of the Sentencing Code (property lawfully seized from a defendant or which
was in their possession or under their control when the offender was apprehended or a summons issued
which was used for the purpose of committing or facilitating the commission of an offence).

CP 249, paras 6.26 to 6.42.

CP 249, paras 6.26 to 6.42.

Consultation question 7.
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3.22

3.23

3.24

3.25

3.26

We did not envisage that the imposition of orders prior to confiscation would occur in
every case, but the power to do so would permit a sentencing judge to make orders
appropriate to the individual facts of any given case. Removing the prohibition would
simplify the process and remove a legislative trap.

Any order imposed prior to confiscation would be required to be taken into account if
relevant to confiscation. The Court of Appeal has recognised?®* that “provided there is
no danger of double recovery, compensation orders can legitimately be made prior to
the resolution of confiscation proceedings.”?® The view that “double recovery” would
be disproportionate mirrors the principles which would apply under our proposed
regime.

POCA 2002 already caters for what could be considered to be analogous situations.

(1)  Where a Crown Court decides not to impose a confiscation order the
prosecution has a right of appeal.?® If, following appeal, a confiscation order is
imposed, the court must have regard to any financial orders imposed.?”

(2) If a confiscation order is not made and new evidence becomes available within
six years of the date of conviction, the Crown Court may impose a confiscation
order but must have regard to any financial orders previously imposed.?

(3) The Crown Court may, within six years of the date of conviction, reconsider a
defendant’s benefit from crime if new evidence has become available but must
have regard to any financial orders imposed at sentence.?®

As we set out at paragraph 6.69 of the consultation paper:

Our proposal does no more than grant the court a discretion to impose a currently
prohibited order earlier in the process. A sentencing judge may well conclude that an
order is not appropriate and may defer imposition until confiscation proceedings
have been resolved.

The effect of our provisional proposal was intended to be that the court has flexible
powers to achieve a just and expeditious outcome. The court may:

(1)  sentence the defendant prior to confiscation, imposing a financial, forfeiture or
deprivation order at that time (for example, where any determination about the
defendant’s means is straightforward);

(2) sentence the defendant prior to confiscation but choose to defer the imposition
of financial, forfeiture and deprivation orders (for example, because the court
requires further detail about the defendant’s means which may only come from
the type of enquiries that are undertaken pursuant to the confiscation process);
or

24 See for example R v Sachan [2018] EWCA Crim 2592, [2019] 4 WLR 67.
25 CP 249, para 6.46.

26 Proceeds of Crime Act 2002, s 31(2).

27 Proceeds of Crime Act 2002, s 32(4).

28 Proceeds of Crime Act 2002, ss 19(1) and (7).

29 Proceeds of Crime Act 2002, s 20.
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(3) sentence the defendant after confiscation (for example, when the defendant’s
confiscation is straightforward and does not require a protracted exchange of
information or a protracted final hearing).

Consultation responses

3.27

3.28

3.29

3.30

3.31

3.32

3.33

There was substantial support for this proposal.*°

The Bar Council’s response considered that the approach of the Court of Appeal in R
v Guraj was contradictory, in that although the Court of Appeal concluded that the
making of financial orders prior to the imposition of a confiscation order was prohibited
under POCA 2002, this type of procedural error would not invalidate a later
confiscation order. The Bar Council supported a reform which would address this
aspect.

The Serious Fraud Office supported this proposal and commented that it would enable
the destruction of drugs once the substantive criminal proceedings were complete
rather than having to store them for extended periods while confiscation proceedings
are still ongoing.

One concern expressed with this policy by a member of law enforcement was that
often in order to reach an appropriate figure for a compensation order, the confiscation
enquiry is needed. The resources deployed for the confiscation enquiry can be used
to ensure that compensation is maximised, which would not be possible if a
compensation order was made earlier.

However, it was also noted by Kingsley Napley LLP that allowing financial orders to be
made prior to confiscation would enable compliance with these orders which could be
taken into account by a judge when making the confiscation order and considering
enforcement.

A response by Wilson’s Auctions commented that they often hold assets for extended
periods awaiting the resolution of confiscation proceedings. These assets often
depreciate over time leading to the need to realise their value which is onerous and
requires obtaining the permission of the defendant.

A concern was expressed by some individual members of law enforcement that this
proposal could make the process more complex and could lead to confusion.

Analysis

3.34

3.35

The heart of this proposal is the creation of a permissive power for the court to
exercise discretion in contexts where it is appropriate to make financial, forfeiture and
deprivation orders prior to the resolution of confiscation proceedings. It does not
create a requirement for the court to make such orders.

The overwhelming position expressed in consultees’ responses was that a degree of
flexibility in this context would be welcomed to enable the swift payment of

80 Consultation question 7 (52 responses: 42 (Y), 5 (N), 5 (O); 10 did not answer); summary consultation
question 2(2) (33 responses: 22 (Y), 4 (N), 7 (O); 4 did not answer); summary consultation question 2(3) (32
responses: 24 (Y), 1 (N), 7 (O), 5 did not answer).
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compensation and the early disposition of property which currently must be kept until
the making of the confiscation order.

3.36 We envisage that the power is likely to be used routinely for the forfeiture of drugs and
in circumstances when the confiscation proceedings are simple and the orders are
likely to be of low value but there is likely to be some delay before the confiscation
proceedings are concluded. In more complex cases, a decision may be taken not to
exercise the discretion to make financial orders at the outset but to wait until the
confiscation enquiry is complete to ensure that all relevant financial information is
available.

3.37 The primary complexity arises in determining how the financial or forfeiture order of
the court is to be taken into account when determining the confiscation order. In
Chapter 12, we recommend a new mechanism which affords the court the ability to
make appropriate deductions from the overall benefit figure for money or property
disgorged either to the state, or by way of compensation prior to the making of the
order.

Recommendation 6.
3.38 We recommend that:

(1)  the absolute prohibition on financial, forfeiture and deprivation orders being
imposed prior to the making of a confiscation order be removed; and

(2) where a court has imposed a financial, forfeiture or deprivation order prior to
making a confiscation order, the court must take such an order into account
when determining the confiscation order.

PROPOSAL 3 — AMENDMENT OF THE CONFISCATION “SLIP RULE” IN SECTION 15(4)
POCA 2002 TO 56 DAYS

The current law

3.39 Under the current law if the court sentences the defendant prior to making a
confiscation order and refrains from imposing any financial, forfeiture or deprivation
order pursuant to section 15(2) of POCA 2002, the court may amend the sentence
within 28 days of the end of the period of postponement to impose such an order.?’

3.40 The limit of 28 days prescribed by POCA 2002 to correct a failure to make one of
these orders is potentially a trap for the unwary because it is different to the period of
56 days which is permitted to vary sentence under what is referred to as the “slip rule”.

3.41 Despite the slip rule being a commonly known and understood practice, the
rectification of errors not properly corrected within the period of the “slip rule”

31 Proceeds of Crime Act 2002, ss 15(3) and 15(4).
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3.42

The
3.43

3.44

Con
3.45

continues to place a significant burden on the Court of Appeal (Criminal Division)
(“CACD”) and incurs unnecessary costs. In R v Hoggard the court observed:

[Where an error] was not corrected within the 56 day period provided by section 155
of the 2000 Act (now section 385 of the Sentencing Code) it could only be corrected
on appeal — which would inevitably involve the use of valuable administrative time,
court time and expense.>?

Consequently, due to the differential timeframe in confiscation proceedings (in s 15(4)
POCA 2002) and the resultant confusion, the difficulties which arise in relation to the
application of the slip rule become compounded; and create an additional burden on
the CACD.

consultation paper

As noted above, in our consultation paper we observed that the 28-day period for
amendment currently prescribed by POCA 2002 is confusing to practitioners®
because usually a period of 56 days is permitted to vary sentence.* Until 2008, the
Crown Court was only permitted 28 days to vary sentence.® It appears that the power
to amend sentence in POCA 2002 was based on the previous regime and POCA
2002 was not amended to reflect the changes made by subsequent sentencing
legislation.3®

To simplify the law and remove this sentencing “trap”, we provisionally proposed that
the current 28-day period within which the Crown Court is permitted to vary a
sentence to make a financial, forfeiture or deprivation order following the making of a
confiscation order be extended to 56 days from the date on which a confiscation order
is imposed. Our provisional view was that this would align the timeframes under
POCA 2002 and the Sentencing Code, bringing clarity and consistency to the law; and
ensure that any errors can be rectified by the court at first instance rather than using
the valuable time and resources of the CACD.

sultation responses

This proposal garnered wide support amongst those consultees who submitted a
response to this consultation question.®” In addition to simplifying the slip rule in
connection with confiscation, the proposal was also seen as having a pragmatic
impact. One comment made in support of this proposal was in relation to the logistical
difficulties experienced when attempting to have a matter relisted within 28 days.
Extending the period to 56 days would alleviate some of the pressure caused by the
28-day timeframe.

32
33
34
35
36

37

R v Hoggard [2013] EWCA Crim 1024, [2014] 1 Cr App R(S) 42 at [16].

CP 249, para 6.50.

Sentencing Code, s 385; formerly Powers of Criminal Courts (Sentencing) Act 2000, s 155.

Criminal Justice and Immigration Act 2008, sch 8(3), para 28(2)(a).

Criminal Justice and Immigration Act 2008, sch 8, para 28(2)(a); and the Criminal Justice and Immigration
Act 2008 (Commencement No. 2 and Transitional and Savings Provisions) Order 2008, S| 2008 No 1586,
art 2(1), sch 1, para 26 (with para 13).

Consultation question 8 (41 responses: 39 (Y), 2 (N), 21 did not answer).
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Analysis

3.46 This proposal was uncontroversial, removing a “trap” and simplifying an area of the
regime which is currently unduly complex and confusing.

Recommendation 7.

3.47 We recommend that the current 28-day period within which the Crown Court is
permitted to vary a financial, forfeiture or deprivation order, pursuant to section 15(4)
POCA 2002, be extended to 56 days from the date on which a confiscation order is
imposed.

PROPOSAL 4 — REMOVING REFERENCES TO “POSTPONEMENT”

The current law

3.48 POCA 2002, like the legislation that preceded it, continues to permit both proceeding
with the confiscation case prior to imposing sentence?® or postponing the confiscation
matter and proceeding to sentence.*®

3.49 The key features of postponement are:

(1)

Proceedings may be postponed for a specified period.
A period of postponement may be extended.*°

The court may postpone for any reason and it may order more than one
postponement, but the postponed period (including any extension(s)) must not
exceed two years from the date of conviction unless there are exceptional
circumstances.*'

Any application to extend a period of postponement must be lodged before the
previous period of postponement has expired. The application can, however, be
determined after the period has expired.*?

A period of postponement may be granted without holding a hearing.*®

Where a court postpones confiscation proceedings and proceeds to sentence,
financial, forfeiture and deprivation orders may not be imposed.*

38 Proceeds of Crime Act 2002, s 14(1)(a).

39 Proceeds of Crime Act 2002, s 14(1)(b).

40 Proceeds of Crime Act 2002, s 14(2).

41 Proceeds of Crime Act 2002, s 14.

42 Proceeds of Crime Act 2002, s 14(8); and Revenue and Customs Prosecution Office v Igbal [2010] EWCA
Crim 376, [2010] 1 WLR 1985.

4% Criminal Procedure Rules, r 33.13(4).

44 Proceeds of Crime Act 2002, s 15(2).
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3.50

3.51

3.52

3.53

3.54

(7)  When a period of postponement expires, a court may, within 28 days, vary
sentence and impose financial, forfeiture and deprivation orders.*®

(8) A confiscation order must not be quashed only on the ground that there was a
defect or omission in the procedure connected with the application for or the
granting of a postponement.*6

The usual sequence of events is to impose sentence (except financial, forfeiture and
deprivation orders) and deal with confiscation at a later date.*’

Judges should clearly specify whether they are proceeding with confiscation prior to
sentence (section 14(1)(a)) or postponing it (section 14(1)(b)).

The distinction between proceeding and postponing is important because where a
decision is taken to proceed with confiscation prior to sentence (section 14(1)(a)), as
opposed to postponing (section 14(1)(b)), then the two-year time limit does not apply.
However, the importance of the two-year time limit is somewhat diminished by the
case of CPS (Swansea) v Gilleeney,*® in which the Court of Appeal held that where a
judge had ordered the prosecution to provide a section 16 statement of information,
the judge had proceeded with confiscation as opposed to postponing it, and therefore
the time limitation did not apply.

Taken to its logical conclusion, the decision in CPS v Gilleeney means that:

(1)  the two-year time limit on postponed confiscation runs to the setting of the
timetable and not the conclusion of confiscation; and

(2) the 28-day period to vary financial, forfeiture and deprivation orders expires 28
days after the setting of the confiscation timetable rather than after the
conclusion of the confiscation proceedings. It is highly unlikely that information
will have been exchanged within this time, and even more unlikely that
confiscation will have been concluded. The whole purpose of the 28-day period
(to allow the court to impose financial, forfeiture and deprivation orders in full
knowledge of the confiscation decision) is therefore undermined.

The distinction between postponement and proceeding therefore has:
(1)  made the law unnecessarily complicated;

(2) failed to prevent “drift” of confiscation proceedings, because the limitation of
time expires on the setting of a timetable; and

(3) created procedural hurdles that can hamper the just disposal of the case.

45
46
47

Proceeds of Crime Act 2002, s 15(3).
Proceeds of Crime Act 2002, s 14(11).
R v Guraj [2016] UKSC 65, [2017] 1 WLR 22 at [8] and [13].

48 CPS (Swansea) v Gilleeney [2009] EWCA Crim 193, [2009] 2 Cr App R (S) 80.
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The consultation paper

3.55

3.56

3.57

We provisionally proposed that these issues could be addressed through the
replacement of the “postponement” regime with:

(1)  a statutory requirement to start confiscation proceedings within a prescribed
time; and

(2) active case management following the commencement of confiscation
proceedings.

We provisionally proposed that the time at which confiscation begins should be the
setting of a confiscation timetable. We considered that this not only reflects the current
legal position as articulated in Gilleeney,*® but also would serve a useful purpose.
Prosecutors could use the time period up to the setting of the timetable to make a
thoroughly reasoned determination about whether it is appropriate to proceed to
confiscation in any given case. Financial investigation, which may form the basis of
this determination, may take time. With the benefit of such a financial investigation,
the prosecution will be in a position to assist the court with setting a meaningful
timetable and that timetable may be somewhat shorter than would otherwise have
been the case.

Whilst in most cases a confiscation timetable will be required for the exchange of
information and the service of statements, in very straightforward cases the court may
be able to proceed to confiscation forthwith. In such circumstances a timetable is not
needed. Accordingly, any time limit which refers to the setting of a timetable should
also allow the court formally to dispense with the setting of a timetable.

Consultation responses

3.58

The majority of consultees who submitted a response to this consultation question
supported this proposal.®® In general, there was a high degree of concern about drift
and delay and those who supported the proposal considered that it would facilitate the
prompt resolution of confiscation proceedings. Some comments about this proposal
overlapped with comments made in relation to our proposal as to whether the
maximum statutory period between the date of sentencing and the date on which a
confiscation timetable is set ought to be six months (but able to be extended in
“exceptional circumstances”).®' These comments centred on whether it was sensible
to separate confiscation proceedings from sentencing at all in light of the need for the
expeditious and final disposal of criminal proceedings.

Analysis

3.59

The broad concern which led to the development of this proposal was that
confiscation proceedings are prone to drift. The current postponement provisions have
been interpreted very broadly, leaving defendants (and often compensatees) waiting
for extended periods for the final resolution of the confiscation proceedings. Making
this recommendation will ensure that confiscation proceedings are started within a
specified time and actively case managed so that they will not be susceptible to drift.

49
50
51
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The relevant specific period within which proceedings should be started is discussed
below.

Recommendation 8.

3.60 We recommend that confiscation legislation should no longer refer to
“postponement”. Instead, “drift” in confiscation proceedings should be managed
through:

(1)  a statutory requirement that confiscation proceedings are started within a
prescribed time; and

(2) active case management following the commencement of confiscation
proceedings, pursuant to the Criminal Procedure Rules.

PROPOSALS 5 AND 6 — STARTING A TIMETABLE WITHIN SIX MONTHS OF
SENTENCE, WHICH MAY BE EXTENDED IN EXCEPTIONAL CIRCUMSTANCES

3.61 In our consultation paper we provisionally proposed that confiscation proceedings
should be started within six months of the date of sentence, and that the six-month
period could be extended in exceptional circumstances.

The current law

3.62 As interpreted by Gilleeney,® the current period for ordering the service of a
prosecutor’s statement is two years. However, it is clear that Parliament’s original
intention was for the two-year period to apply to the conclusion of confiscation
proceedings as opposed to the “first step” in those proceedings.5®

The consultation paper

3.63 We provisionally proposed that the time limit should be measured from the date of
sentencing, rather than conviction.* Where multiple defendants are tried separately
and convicted of related criminality, they are usually sentenced together. The
sentencing may therefore be quite some time after conviction. Any time limit for
confiscation running from the date of conviction would therefore either have to be
lengthy or would almost inevitably have to be extended. Therefore, we provisionally
proposed starting the time limit from the date of sentence rather than the date of
conviction.%®

52 CPS (Swansea) v Gilleeney [2009] EWCA Crim 193, [2009] 2 Cr App R (S) 80.

53 In 2001, the Cabinet Office Performance and Innovation Unit report “Recovering the Proceeds of Crime”
(para 8.22) recommended a relaxation of the time limit in the terms now found in POCA 2002. It stated:
The practical implications of this limit are that confiscation orders cannot be obtained in a number of cases
due to simple administrative delay. For example, lack of court time, unavailability of counsel, trial judge or
defendant, or the ongoing trial of a co-defendant have each caused confiscation hearings to collapse
following postponement beyond the time limit. And there have also been cases in which defendants have
deliberately delayed the inquiry to take advantage of the six-month time limit.

5 Asis currently the case under Proceeds of Crime Act 2002, s 14(5); see CP 249, paras 6.84 to 6.87.

5 CP 249, para 6.85.
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3.64

3.65

3.66

Con
3.67

3.68

In New South Wales, applications for confiscation must be brought within six months
of conviction, unless leave of the court is given. Leave will only be given if, for
example, necessary evidence only became available after the end of the six months,
or it is otherwise in the interests of justice to do so.%¢

We considered that there is a balance to be struck between encouraging compliance
with time limits and permitting confiscation orders to be made in appropriate cases
where it is just to do so. Therefore, as in New South Wales, and reflecting the
Supreme Court’s decision in R v Guraj, we provisionally proposed that:

(1)  the court should have the power to extend the six-month statutory maximum
period in exceptional circumstances;

(2)  where the six-month period elapses, the court should not be deprived of
jurisdiction to impose a confiscation order but may decline to make an order if it
would be unfair to do so;

(3) before declining to impose an order, the court must first consider whether any
unfairness could be cured by measures short of declining to impose a
confiscation order.

We provisionally concluded that six months from the date of sentencing should be
more than sufficient in most cases, not least because the process of identifying
potential benefit from crime should have begun as early as the initial substantive
investigation, when a restraint order might be granted. We also determined that a six-
month period within which to make the determination as to whether to proceed and for
the setting of a timetable would give a reasonable opportunity for financial
investigations to be carried out, thereby affording prosecutors an opportunity to
consider carefully whether it is appropriate to proceed to confiscation and to allow any
timetable which is set for confiscation to be both realistic and as short as possible.

sultation responses

There appeared to be some confusion amongst consultees as to whether this
proposal would have required the entire confiscation process to be completed within
six months as opposed to requiring the setting of a timetable for proceedings within six
months. For this reason, some consultees expressed concern that this was an
inadequate length of time in which to conduct confiscation proceedings.

Rather than supporting the proposal to provide a six-month time frame, several
consultees supported the proposition that a confiscation timetable ought to be set at
sentence.%” The Environment Agency, for instance, commented that there ought to be
explicit encouragement to set a timetable at sentencing. While the Crown Prosecution
Service and Insolvency Service did not nominate the sentencing date explicitly, both
organisations expressed the view that confiscation proceedings ought to commence
as soon as possible.

56
57
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Confiscation of Proceeds of Crime Act 1989 (NSW), ss 4 and 13.

Consultation question 10 (44 responses: 26 (Y), 6 (N), 12 (O); 18 did not answer); summary consultation
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3.69

3.70

3.71

Practitioners from the National Crime Agency also supported a confiscation timetable
being set on sentence and the West Midlands Regional Organised Crime Unit
commented that it should be standard for the prosecution to request a confiscation
timetable on sentencing.

The Bar Council also agreed that it is appropriate in every case for a confiscation
timetable to be set by the date of sentencing at the latest; although the confiscation
proceedings might be protracted, this need not delay the setting of a timetable. The
Bar Council also noted that the sentencing hearing was the last date all parties would
be together, absent a further order.

One law enforcement officer noted that this proposal may cause further delay. This
view was supported by members of the Eastern Region Regional Organised Crime
Unit.

Analysis

3.72

3.73

3.74

The provisional proposal for a six-month period from sentence was intended to afford
the parties (and the prosecution in particular) some time to consider their respective
positions with regard to confiscation proceedings. Considering the responses from
stakeholders who advocated that the timetable be set at the time of sentencing (which
included many prosecution agencies to whom the proposal would apply), we have
determined that it is not necessary to afford a six-month period (from sentence), within
which a timetable must be set for the commencement of confiscation proceedings.
Instead, we have responded to consultees’ responses and reformulated the policy to
require that the confiscation timetable be raised as a matter before the court by the
completion of the sentencing hearing.

Throughout this report we make other recommendations which promote early
consideration of confiscation issues and active case management. For example, we
recommend that the prosecutor should be required to indicate on the Plea and Trial
Preparation Hearing form whether any confiscation proceedings are likely to be
complex or non-complex (discussed more comprehensively in Chapters 4 and 5).
Restraint continues to be encouraged from the outset of an investigation. Therefore,
confiscation is a matter to which regard should be had from early in the case.

In formulating the appropriate period, we noted that there was a degree of concern
expressed by investigative agencies with regard to the imposition of timeframes which
fail to take into account the complexity of a case. It is understood to be relatively
common for the confiscation investigation to be in its infancy at the time of sentence
and there were concerns expressed during consultation that prosecution agencies
may not have adequate information to be able to make submissions as to an
appropriate timetable at the point of sentence. However, we consider that these
concerns are largely met by:

(1)  our recommendations and observations on the encouragement of early
consideration of confiscation; and

(2)  our recommendation for the provision of standard timetables in the Criminal
Procedure Rules (see Chapter 4) and the power to amend such timetables after
imposition.
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3.75

3.76

3.77

3.78

Expediting the setting of a confiscation timetable also addresses consultees’ concerns
that defendants ought to have finality in relation to their criminal proceedings and
liability as soon as possible. It is worthwhile also noting in the context of
postponement that during consultation, several consultees expressed concern as to
the difficulties experienced by defendants who are in custody awaiting the resolution
of confiscation proceedings.

We heard from consultees who described instances of defendants who would have
been subject to preferable custodial arrangements such as moving to a less restrictive
prison or release with an electronic tag were it not for their outstanding confiscation
matter. During consultation we spoke directly with representatives from HM Prison
and Probation Service who confirmed that the way their internal policies operate,
defendants with ongoing confiscation proceedings may be disadvantaged when
considering less restrictive custodial options:

Our policy on home detention curfew presumes that people should be released
unless you can’t manage the risk in the community or there was an offence in the
prison and we are awaiting for investigation/proceedings. There is a third limb for
those facing confiscation proceedings — it says that you have to postpone the home
detention curfew decision if the defendant has a confiscation order and, having
consulted the prosecution authority and regional enforcement unit, it is determined
there is an unacceptable risk of frustrating the order of the court, or evidence that
the defendant has frustrated the proceeds of crime proceedings to avoid a
confiscation order being imposed.

A concern with this approach is that often the decisions as to what constitutes an
“unacceptable risk” are being made prior to the confiscation hearing taking place and
prior to the order having been made. The “unacceptable risk” is based on limited
financial information gathered by the prosecution authority that has not yet been
tested in court. The delay of confiscation proceedings may lead to defendants having
to remain in high security custodial settings before a decision on the confiscation order
has been made.

For these reasons we recommend that a confiscation timetable must be raised as a
matter before the court by the completion of the sentence hearing to ensure prompt
consideration by the court.

3.79

3.80

Recommendation 9.
We recommend that the prosecution must raise the timetable for confiscation
proceedings as a matter before the court by the completion of the sentence hearing.

We recommend that errors or amendment be addressed (respectively) by applying
the slip rule within 56 days of sentencing or through amendment of the timetable.
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Chapter 4. The exchange of information

INTRODUCTION

4.1  Once the Crown Court or the prosecution has made the decision to proceed to
confiscation, the next step is the timetabling and case management of the confiscation
proceedings.

4.2 Inthe consultation paper we made the following provisional proposals for a bespoke
case management regime for confiscation proceedings.

(1)  The Criminal Procedure Rule Committee (“CPRC”) should consider providing
timetables for the provision of information and service of statements of case in
confiscation proceedings.’

(2) The CPRC should consider a timetable for a case where no complex factors
have been identified which uses periods of 28 days for the service of
statements regarding confiscation.?

(83) The CPRC should consider a timetable for a case where complex factors have
been identified which uses periods of 56 days for the service of statements
regarding confiscation.?

(4) Judges should be required to give a direction in every case when service of
documents is ordered pursuant to a confiscation enquiry to the effect that:

(@)  The order is an order of the court and it must be complied with.

(b) Iltis in the defendant’s best interests to comply with the requirement
because the burden of proof relating to the assumptions and the
available amount rests on them.

(c)  The defendant will find it hard to discharge that burden without providing
the information.

(d)  The court can go further and use the failure to provide the information
against the defendant when making its decisions in the confiscation
hearing.

(e)  That ultimately a failure to provide information may result in the
defendant facing an order that is far larger than they might have
expected, and that they may face imprisonment or forfeiture of specific
assets if that order is not paid.

1
2

Consultation question 12; summary consultation question 3(1).
Consultation question 13; summary consultation question 3(2).
3 Consultation question 14; summary consultation question 3(2).
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(5) The CPRC should consider including such a direction in a Criminal Practice
Direction on confiscation; and that such a direction should be included in the
Crown Court Compendium.*

(6) The CPRC should consider prescribing the content and form of statements
exchanged in confiscation proceedings to ensure that they assist the court in
identifying issues in dispute.®

(7)  The prosecutor’s statement in confiscation proceedings should comprise
concise pleadings, statements and exhibits which must be lodged as separate
documents.®

4.3 We also invited consultees’ views on whether the drafting of the prosecutor’s
statement has contributed to problems in confiscation proceedings; and whether
consultees believe that it would be beneficial for a lawyer to have oversight or input
into the drafting of the prosecutor’s statement.”

4.4 In this chapter, we recommend adopting proposal (1) and adopting proposals (2) to (7)
in revised form. We also make additional recommendations in connection with
timetabling for the provision of and response to third party information and in
connection with disclosure.

Consultation question 15; summary consultation question 3(4).
Consultation question 16.

Consultation questions 17; summary consultation question 3(5).
Consultation question 18.
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OVERVIEW OF POLICY

Exchange of information

4.5 Intimetabling confiscation proceedings, the court should first consider whether the
case is “complex”.

(1)

)

In determining whether the case is complex the court should consider whether
it involves:

complex asset structures;
complex income structures;

assets that are or were held through offshore trusts or settlements or
otherwise held offshore or overseas;

assets that are or were held through family or unquoted corporate
entities;

expert evidence;
a statement from one or more interested parties; or

complex or novel legal arguments.

In complex cases the standardised timetable should be:

(a)

(b)
(c)

(d)

15 business days for service of the defendant’s provision of financial
information (section 18);

45 business days for service of the statement of an interested party;

60 business days from the deadline for service of the defendant’s
provision of information for the prosecutor’'s statement of information
(section 16); and

60 business days for service of the defence response to the
prosecutor’s statement of information (section 17).

In non-complex cases the standardised timetable should be:

(@)

(b)

15 business days for service of the defendant’s provision of information
(section 18);

30 business days from the deadline for service of the defendant’s
provision of information for service of the prosecutor’s statement of
information (section 16); and

30 business days for service of the defence response to the
prosecutor’s statement of information (section 17).
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(4) The court may disapply or vary the timetable if it is in the interests of justice to
do so.

(5) Having set the timetable, the court must be satisfied that the defendant
understands the consequences of not complying with the timetable.

The prosecutor’s statement of information

(6) The prosecutor’'s statement should comprise the following, the content of
which should be prescribed by the Criminal Procedure Rules:

(@) a prosecution skeleton argument;

(b) atable which clearly identifies key assertions “at a glance” (a “Scott
Schedule”);

(c) the financial investigator’'s statement;

(d) any witness statements or evidence relied upon by the financial
investigator or prosecutor to support the conclusions reached; and

(e) adeclaration that unused material has been reviewed and that either:
(i) there is no such material;
(i)  none that requires disclosure; or
(i)  material has been disclosed.

Disclosure

(7)  Further to 6(e) and following receipt of the defence response to the
prosecutor’s statement of information, the prosecution must review disclosure
and update the defence about the outcome of that review.

PROPOSAL 1 - INTRODUCING CONFISCATION TIMETABLES INTO THE CRIMINAL
PROCEDURE RULES

The current law

4.6 The legislation and Criminal Procedure Rules (“CrimPRs”) afford a large degree of
discretion to the court in fixing the appropriate timetable for confiscation (in essence,
there are no standard timetables provided ). This discretion reflects the fact that the
complexity of confiscation proceedings is highly variable and therefore the court must
be able to tailor directions to the individual circumstances of each case. However, the
discretion is largely left unchecked and can lead to wildly different timetables being set
in each case. This broad discretion means that there is a dearth of guidance in
relation to what a “reasonable” timetable may be including:
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4.7

4.8

(1) aformal case management guidance governing confiscation proceedings;
(2) suggested timetables for the service of material;

(3) prescribed forms to record information other than confiscation orders
themselves;

(4) mandatory case management hearings; or
(5) Criminal Practice Directions applicable to confiscation proceedings.

The statutory regime in sections 16 to 18A of POCA 2002 envisages the timely
provision of information to the court to assist the court in reaching an informed
judgment in the confiscation proceedings. However, in 2009, the Court of Appeal
observed in the case of R v Lowe that:

It is evident that many confiscation hearings are not prepared in advance as they
should be. There are many complaints that defence statements are inadequate.
Timetables set out in the Criminal Procedure Rules or the court's directions
frequently slip. Sometimes it is only at the last minute, either immediately before the
court sits or even in the course of a hearing, that some matters are agreed and the
real issues emerge, considerably burdening the task of the judge hearing the
proceedings. If identifying the issues is left to the last minute, then insufficient
attention is paid to ensuring that any procedural steps needed for the evidence to be
admissible are taken. In an occasional case, where difficult issues arise, it may be
the case that counsel with more experience of such issues is needed. Difficulties are
from time to time compounded by a lack of a properly paginated bundle.?

It was against this backdrop that we proposed that the CPRC prescribe a consistent
approach to confiscation proceedings.

The consultation paper

4.9

The Court of Appeal and the Supreme Court have both observed that confiscation
timetables “slip” and “are particularly susceptible to drift”.'® In our consultation paper
we identified that, in addition to drift caused when evidence takes longer to obtain
than was anticipated, drift may occur for less justifiable reasons, including the
following:™

(1)  The primary focus of participants in the criminal justice process is on the
prosecution and sentencing of the defendant for their criminality, and
confiscation is widely perceived as a complicated annex to that process. This
means that the parties do not turn their attention to the complicated process of
obtaining the relevant financial records and other evidence until the substantive
proceedings are complete.?

10
11

R v Lowe [2009] EWCA Crim 194, [2009] 2 Cr App R (S) 81 at [21].

R v Lowe [2009] EWCA Crim 194, [2009] 2 Cr App R (S) 81 at [21].

R v Guraj [2016] UKSC 65, [2017] 1 WLR 22 at [37].

Confiscation of the Proceeds of Crime after Conviction: A Consultation Paper (2020) Law Commission
Consultation Paper No 249, para 7.27.

See R v Guraj [2016] UKSC 65, [2017] 1 WLR 22 at [37].
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4.10

Con
411

412

(2) There is a perception that confiscation proceedings will often settle and that
therefore there is no real need to comply with directions that would assist the
court in preparing for a contested hearing.™

(3) Defendants may be disengaged because:

(@) ‘“itis often in their interests to delay”.'* The longer a confiscation takes to
resolve the longer a defendant is likely to retain the benefit of their assets
and the more opportunity the defendant has to put those assets beyond
the reach of the courts.

(b)  defendants who face confiscation proceedings have already been
convicted and face punishment including a potential loss of liberty. They
are likely to be reluctant to co-operate with proceedings in which they
may also be required to give up assets.

(c) the defendant’s role as a stakeholder in the confiscation process is often
under-emphasised. Defendants bear the burden of rebutting the statutory
assumptions (see Chapters 9 and 10). They also carry the burden of
showing that the available amount (see Chapter 12) is less than the value
of the benefit obtained (if that is the case).'®

Unlike in substantive criminal proceedings, the Criminal Procedure Rules do not
prescribe any timetables for the service of material. We provisionally proposed that
the rules should make such provision for standard timetables to:'®

(1)  provide the court and parties with a clear indication that confiscation
proceedings should not be permitted to drift and should be subject to robust
time limits; and

(2) assist in removing the perception that confiscation is merely an annex to the
principal criminal proceedings in which effective case management may be less
important.

sultation responses

Consultees overwhelmingly supported this proposal.'” It was welcomed by several
stakeholders on the basis that confiscation proceedings often lack rigorous case
management and are therefore susceptible to drift. A retired member of the Court of
Appeal noted that a revised Criminal Procedure Rule in this regard would greatly
assist.

The primary reservation expressed in relation to this proposal was that if the
prescribed timetable is not appropriate for a particular case, the court must have
discretion to alter it.

13
14
15
16
17
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See Chapter 5 — Early Resolution of Confiscation.

R v Guraj [2016] UKSC 65, [2017] 1 WLR 22 at [37].

R Fortson KC, Misuse of Drugs and Drug Trafficking Offences (6" ed 2012) p 13-050.

CP 249, paras 7.70 to 7.76

Consultation question 12 (42 responses: 36 (Y), 6 (N); 20 did not answer); summary consultation question
3(1) (33 responses: 22 (Y), 2 (N), 9 (O); 4 did not answer).



4.13

It was noted by consultees that ensuring judicial discretion was incorporated into any
prescribed timetable was critical to ensure, for instance, that defendants in custody
have sufficient time to access their records and instruct their legal representative.

Analysis

4.14

4.15

4.16

This proposal was relatively uncontroversial in that most stakeholders recognised that
confiscation proceedings are susceptible to drift and there ought to be mechanisms in
place to prevent and manage this. Timetabling and case management are not novel in
criminal cases. The Criminal Procedure Rules already provide for the timetabling of
preparation for criminal proceedings,'® ranging from the date by which initial details of
the prosecution case must be served to dates by which applications to adduce
hearsay evidence must be served and responded to.'® In addition, legislation
prescribes timetables, including the time for service of a defence statement which sets
out the nature of a person’s defence.?®

The support for this proposal was often qualified by a concern that a judge ought to be
able to exercise discretion to amend a standard timetable if the circumstances of a
case demand it. The absence of timetables for confiscation proceedings in the
Criminal Procedure Rules means that currently judges have a very broad discretion.
However, the discretion is largely left unchecked and as a result timetables are highly
variable. While it is accepted that judicial discretion is needed for cases that either
require significantly more time than the timetable provides or can be resolved very
swiftly and do not require a timetable, this ought to be limited. Consequently, the
recommendation retains some judicial discretion but within the context of standardised
timetables, so that the default position is for confiscation proceedings to be resolved
without delay.

This recommendation would ensure that a standard timetable is set before or by the
conclusion of sentence, and the matter is appropriately case managed.

417

Recommendation 10.

We recommend that the Criminal Procedure Rule Committee should provide
standard timetables for the provision of information and service of statements of
case in confiscation proceedings. The court should have discretion to amend these
timetables on application of one or more of the parties based on the facts of the
case.

PROPOSALS 2 AND 3 — STANDARD TIMETABLES FOR “COMPLEX” CONFISCATION
CASES AND “NON-COMPLEX” CONFISCATION CASES

4.18

In our consultation paper we provisionally proposed that the CPRC should consider
timetables for the service of statements regarding confiscation which use periods of:

8 Criminal Procedure Rules, r 8.2.

9 Criminal Procedure Rules, part 20.

20 Criminal Procedure and Investigations Act 1996, s 12; Criminal Procedure and Investigations Act 1996
(Defence Disclosure Time Limits) Regulations 2011.
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(1)
(2)

28 days in “non-complex” cases; and

56 days in “complex” cases.

The current law

4.19 Currently under Part 2 of POCA 2002, the parties have a duty to assist the court in
furthering the just resolution of a criminal case. According to the overriding objective of
the Criminal Procedure Rules, “dealing with a case justly” includes (amongst other
things):

4.20

(1)
(2)
(3)

dealing with the prosecution and the defence fairly;
dealing with the case efficiently and expeditiously; and

ensuring that appropriate information is available to the court when ... sentence
[is] considered.

Confiscation is treated as an extension of the sentencing process,?' and appropriate
information should therefore be made available to the court to resolve confiscation
fairly, efficiently and expeditiously, pursuant to the overriding objective. POCA 2002
provides for the provision of information to the court in sections 16 to 18A. These
sections can be briefly summarised as follows.

(1)

The provision of information by the defendant under section 18 of POCA 2002
is usually the first stage in the process leading up to the making of a
confiscation order. The court may order a defendant to provide information
(such as bank account details, cash held, details of safe deposit boxes etc) to
assist the court in carrying out its “functions” in connection with confiscation.
Additionally, pursuant to section 10A of POCA 2002, at the confiscation hearing
the Crown Court may make a binding determination as to the extent of the
defendant's interest in property. To assist the court in deciding whether it should
make such a determination and, if so, what such a determination should be, the
court may direct a third party to provide information to assist in determining the
extent of that third party’s interest in property pursuant to section 18A.

The prosecution statement of information under section 16 is usually drafted by
a financial investigator who has investigatory powers at their disposal. Section
16 and the Criminal Procedure Rules are more prescriptive about the content of
a section 16 statement. The statement should detail the prosecutor’s case and
identify the issues to be determined. It should include information relevant to the
making of the assumptions if the prosecutor believes that the defendant has
had a criminal lifestyle, the amount of benefit it is asserted a defendant has
obtained, and whether any third party holds an interest in a relevant asset.

Section 16 statements are mandatory where the prosecutor has asked the court
to proceed to confiscation. Where a court proceeds with confiscation of its own
motion, a section 16 statement is not mandatory but the court may direct that a
statement be served.

21 See the discussion in the CP 249, para 7.4.
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(3) The purpose of the defendant’s response to the prosecutor’s statement of
information under section 17 is “to identify the areas in dispute for a confiscation
hearing”. If the defendant accepts any allegation in the prosecutor’s statement,
the court may treat that acceptance as determinative in relation to the
defendant's general or particular criminal conduct. A defendant may be ordered
to indicate which matters within the section 16 statement are accepted and to
identify matters which are not accepted in a section 17 statement.

(4) The prosecution is at liberty to serve an additional statement of information at
any time, and may also be ordered to do so.

4.21 There are no standard timetables for the provision of such statements.

The consultation paper
Tailored and flexible timetables

4.22 We acknowledged in the consultation paper that the broad discretion afforded by
having no standardised confiscation timetables is perhaps reflective of the fact that the
complexity of confiscation proceedings is highly variable and therefore the court must
be able to tailor directions to the individual circumstances of each case.??2 However,
we did not consider such an argument to negate the advantages in having
standardised timetables. We concluded that:

(1)  the complexity of proceedings could be reflected in standardised but differential
timetables;

(2) those timetables could be departed from in the interests of justice; and

(3) a standardised starting point for timetabling serves to promote consistency in
approach across courts, even if the interests of justice require that it be
departed from on the facts of a particular case.

4.23 We considered that the starting point for timetabling therefore ought to be an
assessment of complexity of the confiscation proceedings, with complexity being
determined using factors similar to those considered by the Family Court in allocating
financial work to the specialist Financial Remedy Unit. Such factors include whether
potential allegations or issues involve:

(1)  complex asset structures;
(2)  complex income structures;

(3) assets that are or were held through the medium of offshore trusts or
settlements or otherwise held offshore or overseas;

(4) assets that are or were held through the medium of family or unquoted
corporate entities;

(5) the value of family assets, trust and/or corporate entities;

22 CP 249, para 7.39.
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The
4.24

4.25

4.26

4.27

4.28

Con
4.29

(6) expert accountancy evidence; and
(7)  complex or novel legal arguments.®

starting point for timetabling

A judicial “Guide to Restraint and Confiscation” written by HHJ Hopmeier suggests
that “28 days” is ordinarily sufficient for the exchange of information,? and we
originally took this as our starting point for each stage of a proposed timetable for
cases that do not involve complex issues. We recognised that this is considerably
shorter than the 70 days generally permitted for service of prosecution evidence relied
upon at trial in cases where a defendant is on bail.?> However, we considered that in
many straightforward cases a period of 28 days should be sufficient, particularly in
light of the fact that consideration should have been given to a defendant’s assets
earlier in the investigation at the restraint stage. This was supported by evidence that
we received from financial investigators that in cases involving everyday assets such
as houses, cars and bank accounts, enquiries can be conducted in less than a day or
within days.

We considered that by including a starting period of 28 days for service of a section 16
statement from the date of the direction, investigation of assets at an early stage (and
therefore effective restraint of assets) should also be facilitated.

We discussed the assertion that to ensure that cases are conducted efficiently
whenever possible, a starting point of double the standard period would be
appropriate in complex cases. This could be extended either at the outset or during
the period for service if the court considered it appropriate to do so.

There are many factors which will inform a decision as to complexity and the time
required for each stage of the process. Each case is inevitably fact-specific and
therefore the court is given a wide discretion as to the appropriate timetable. The
standardised timetables we provisionally proposed were designed to promote
consistency in approach.

Our consultation paper was written with reference to “days”. The Criminal Procedure
Rules 2020 have largely converted references to “days” into references to “business
days”.?8 Accordingly, we have endeavoured to clarify our references to timescales to
reflect the change.

sultation responses

Whilst the proposition of having prescribed timetables for the service of statements
was generally supported, the proposed timeframes themselves were met with mixed
responses.?’

23
24
25

26
27
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Certificate of Financial Complexity in the Financial Remedies Unit of the Central Family Court.

HHJ Hopmeier, A Guide to Restraint and Confiscation Orders under POCA 2002 (2022), pp 27 to 28.
Crime and Disorder Act 1998 (Service of Prosecution Evidence) Regulations 2005 (SI 2005 No 902); Form
PTPH NG2.

Criminal Procedure Rules Secretariat, “A Guide to the Criminal Procedure Rules 2020”.
Consultation question 13 (40 responses: 24 (Y), 16 (N); 22 did not answer); consultation question 14 (40
responses: 22 (Y), 18 (N); 22 did not answer); summary consultation question 3(2) (32 responses: 17 (Y), 6



4.30

4.31

4.32

Although 28 days (20 business days) was seen as sufficient time to respond to an
order that the defendant provide details of their assets, some operational stakeholders
considered that such a period was inadequate for preparation of the prosecutor’s
statement.?®

Furthermore, even a 56-day period (40 business days) might be inadequate as a
result of:

(1)  the defendant being in custody;?
(2)  the need for expert reports;*® and
(3) the need to conduct overseas enquiries.’

While we did not explicitly ask consultees for their views on the factors which may be
considered when determining whether a case could be considered “complex”, Rudi
Fortson KC noted that:

It is questionable whether the value of an asset should be a factor, although
determining the existence and/or extent (and thus the value) of a third party interest
in property can be a complex issue (but this is usually within the competence and
experience of the Crown Court: see R v Hilton (Respondent) (Northern Ireland)
[2020] UKSC 29; Bevan [2020] EWCA Crim 1345, and Forte [2020] EWCA Crim
1455).

Analysis

4.33

4.34

Given the disconnect between the views expressed by stakeholders on the proposed
timescales and the informal guidance® given to the judiciary, we consulted further
with the judiciary to determine whether our proposals were in line with the
[discretionary] timetables currently being set.

Liverpool Crown Court has been consistently in the top three rankings of Crown
Courts with respect to the volume of confiscation hearings, the duration of hearings
and the number of sitting days spent on confiscation. One Judge at Liverpool Crown
Court told us that in their experience:

In a non-complex case we would routinely set the following timetable: defendant
section 18 statement within 14 days; prosecution section 16 statement 4-6 weeks
thereafter; defendant section 17 statement 14 days after that. In complex cases
there is no routine timetable. Each one would be bespoke to the type of case.

(N), 9 (0O); 5 did not answer); summary consultation question 3(3) (33 responses: 25 (Y), 1 (N), 7 (O); 4 did
not answer).

28 Association of Chief Trading Standards Officers; Environment Agency; Financial Conduct Authority; an

29
30
31
32

individual from HMRC; individual members of the Metropolitan Police Service; a member of the National
Crime Agency; City of London Police.

Crown Prosecution Service.

Garden Court Chambers; personal response from a forensic accountant.

Practitioner from the National Crime Agency.

HHJ Hopmeier, A Guide to Restraint and Confiscation Orders under POCA 2002 (2022) pp 27 to 28.
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4.35 We note that the approach adopted in Liverpool is largely aligned with the timetable
proposed by the “Guide to Restraint and Confiscation” by HHJ Hopmeier.

4.36 In light of the consultation responses and our further inquiries, we carefully
reconsidered the provisionally proposed timetables to ensure that they provide a
realistic and workable framework through which the confiscation proceedings can be
properly case managed, without having to resort to the exercise of discretion in every
case and without the proceedings becoming disproportionately protracted.

4.37 We recommend the following timetables for non-complex and complex cases and
provide detailed reasoning below.

Non-complex cases
4.38 We recommend the following timetable:

(1) 3 working weeks* for service of the defendant’s provision of information under
section 18 (15 working days);

(2) 6 working weeks for service of the prosecutor’s statement of information under
section 16 (30 working days); and

(3) 6 working weeks for service of the defence response to the prosecutor’s
statement of information under section 17 (30 working days)

4.39 This amounts to a total timetable of 75 working days (15 working weeks). Whilst 30
working days does not appear to be much of an extension to the 28-day period initially
proposed, because the recommendation is framed in terms of working days rather
than days, in effect it adds a full two working weeks (10 working days) to our
provisionally proposed timetable and reflects the upper-end of the bracket used in
Liverpool.

Complex cases

4.40 We recommend the following timetable:

(1) 3 working weeks for service of the defendant’s provision of information under
section 18 (15 working days);

(2) 9 working weeks for service of the statement of an interested party under
section 18A (45 working days);

(3) 12 working weeks for the prosecutor’s statement of information under section
16 (60 working days); and

(4) 12 working weeks for service of the defence response to the prosecutor’s
statement of information under section 17 (60 working days).

33 Monday to Friday.
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4.41

4.42

4.43

4.44

4.45

4.46

4.47

This amounts to a total timetable of 135 working days (27 working weeks). In
accordance with our original proposals, the periods for service of the sections 16 and
17 statements are twice as long as in non-complex cases.

Our revised timetables ensure that there are equal lengths of time for the prosecution
and defence to prepare their cases following service of the defendant’s provision of
information under section 18.

Notably, the timeframe for initial service of the defence provision of information does
not change depending on the nature of the matter (complex or non-complex) because
this information should already be available to the defendant and therefore should not
take a significant length of time to prepare. However, it is acknowledged that the
preparation of the prosecutor’s section 16 statement and the defence’s section 17
response require further action by the parties, the extent of which will vary depending
on the complexity of the case. For this reason, the timeframes given for preparing
these statements are longer.

Where there is a statement required from one or more interested party, this may
elevate the matter to a “complex case” which means that the “complex case” timetable
will apply. We assessed that it would be necessary for the interested party to have
adequate time to obtain legal advice and produce a statement. This would need to be
balanced with the need for both the prosecution and defence to review the material
prior to producing their own statements. We have consequently concluded that it is
appropriate to prescribe that any statement from an interested party must be served
within 45 business days from the date the defendant’s provision of information is
served (under section 18).

Notably, this means that the period for the interested party’s statement and the
prosecutor’s statement will overlap, but the prosecutor will still have 15 working days
to consider the interested party’s statement before the prosecutor’'s statement is due.
As the interested party’s statement will involve a single discrete issue (that is, a
claimed interest in particular assets), we have determined that three weeks is
sufficient for the prosecution to consider its contents before the prosecution statement
is due.

Importantly, as per the original proposal, these revised timetables are subject to a
judicial discretion to modify them based on the circumstances of a particular case. If
for example, there are multiple interested parties who provide statements. It may also
be that a defendant is in custody and therefore requires more time than the timetable
allows, or a financial investigator is unable to engage an expert in the time allowed. In
these instances, a judge can modify the timetable and set a more appropriate one.
Similarly, if the matter is very straightforward and a shorter timetable would be
appropriate, a judge may exercise their discretion to amend it accordingly.

With regard to the factors to be considered by the court when determining whether to
classify a confiscation case as complex, Rudi Fortson KC’s consultation response
(see paragraph 4.32 above) is compelling. The value of any particular asset is clearly
not necessarily determinative of the complexity of the case. For instance, the
defendant may have a single asset (a house solely in their name) worth a lot of money
but nothing else, allowing a very straightforward confiscation hearing and confiscation
order determination. Conversely, the defendant may have several assets, each not
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worth very much, which are held jointly with their partner, rendering the case
considerably more complex.

4.48 Consequently, we do not recommend that the value of family assets, trust and/or

corporate entities should be included in the list of factors for the court to consider
when classifying the case as complex.
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4.49

4.50

4.51

4.52

4.53

Recommendation 11.

We recommend that the Criminal Procedure Rule Committee should consider
prescribing different timetables for “complex” and “non-complex” cases.

In non-complex cases, we recommend that those timetables should be:

(1)

(2)

(3)

15 working days for service of the defendant’s provision of information under
section 18 of POCA 2002;

30 working days for service of the prosecutor’s statement of information under
section 16 of POCA 2002; and

30 working days for service of the defence response to the prosecutor’s
statement of information under section 17 of POCA 2002.

In complex cases, we recommend that those timetables should be:

(1)

(2)

3)

(4)

15 working days for service of the defendant’s provision of information under
section 18 of POCA 2002;

45 working days for service of any interested party’s statement under section
18A of POCA 2002;

60 working days for service of the prosecutor’s statement of information under
section 16 of POCA 2002; and

60 working days for service of the defence response to the prosecutor’'s
statement of information under section 17 of POCA 2002.

We recommend that these revised timetables be subject to a judicial discretion to
disapply them based on the circumstances of a particular case.

We further recommend that to determine whether a case is complex or non-
complex, the court should consider whether the case involves:

(1)

complex asset structures;
complex income structures;

assets that are or were held through offshore trusts or settlements or
otherwise held offshore or overseas;

assets that are or were held through family or unquoted corporate entities;
expert evidence;
a statement from one or more interested parties; or

complex or novel legal arguments.
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PROPOSALS 4 AND 5 - WARNING THE DEFENDANT ABOUT NON-COMPLIANCE

The current law

4.54 If a defendant is ordered to provide information to the court about their assets and the
defendant fails to comply without a reasonable excuse, the court may draw any
inference that appears appropriate.®* The drawing of an inference does not prevent
the court dealing with non-compliance as a contempt of court, which is punishable by
committal to custody.3®

4.55 Similarly, a defendant who fails to respond to an allegation contained in a prosecutor’s
statement may be treated by the court as having accepted the allegation.*® Before the
court can do so, it must be satisfied that the consequences of not responding have
been explained to the defendant in terms that they can understand.”

4.56 During our pre-consultation discussions we asked practitioners how often they have
been aware of sanctions (such as contempt of court or adverse inferences being
drawn) for non-compliance with directions to file and serve information in connection
with confiscation proceedings. Nearly all were unaware of any case in which a
sanction had been applied. Similarly, we asked judges how often they had applied
sanctions for non-compliance. Again, the answer was rarely, if ever. The lack of
imposed sanctions for failure to comply was perceived to add to the perception that
confiscation proceedings are permitted to “drift”.

The consultation paper

4.57 Accordingly, in our consultation paper we provisionally proposed that judges be
required to give a direction in every case when service of documents is ordered
pursuant to a confiscation enquiry to the following effect.

(1)  The order is an order of the court and it must be complied with.

(2) Iltis in the defendant’s best interests to comply with the requirement because
the burden of proof relating to the assumptions and the available amount rests
on them.

(3) The defendant will find it hard to discharge that burden without providing the
information.

(4)  The court can go further and use the failure to provide the information against
the defendant when making its decisions in the confiscation hearing.

(5)  That ultimately a failure to provide information may result in the defendant
facing an order that is far larger than they might have expected, and that they
may face imprisonment or forfeiture of specific assets if that order is not paid.

3 Proceeds of Crime Act 2002, s 18(4); R v Bhanji [2011] EWCA Crim 1198, [2011] Lloyd’s Rep FC 420.
35 Proceeds of Crime Act 2002, s 18(5).

3 Proceeds of Crime Act 2002, s 17(3); R v Layode (Unreported, 12 March 1993).

37 Rv Leeming [2008] EWCA Crim 2753, [2008] 11 WLUK 36; Criminal Procedure Rules, r 33.13(7)(b).
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4.58

We also provisionally proposed that such a direction ought to be included in a Criminal
Practice Direction on confiscation® and that such a direction should be included in the
Crown Court Compendium.®®

Consultation responses

4.59

4.60

4.61

These proposals received a generally positive response from operational
stakeholders. Practitioners and other individual members of the legal and law
enforcement community also supported these proposals.*

A number of consultees referred to the problem of non-compliance by the defence
with the timetables set, or late compliance — sometimes so late that it necessitated the
prosecution seeking an adjournment in order to respond to the defence statement
properly. The City of London Police suggested that a record should be made, and an
adverse inference drawn by the court, if a party consistently made last-minute
submissions without good cause.

One criticism of this proposal from stakeholders was that it is unnecessary because
defendants already receive this advice from their legal representatives. One Crown
Court Judge expressed the view that such directions should be optional, but not
mandatory.

Analysis

4.62

4.63

Based on the generally positive response to these proposals, we continue to be of the
view that it is important to ensure that the defendant is aware of the points we listed in
our provisionally proposed direction. However, in order to ensure an appropriate level
of flexibility to suit the facts of each case, we recommend that the Court should satisfy
itself that the defendant is aware of those points, which will in some cases necessitate
an explicit direction.

This requirement could be included within the Criminal Procedure Rules and resemble
the drafting of rule 25.9(f). This rule sets out a requirement that:

The court must satisfy itself that there has been explained to the defendant, in terms
the defendant can understand (with help, if necessary)—

(i) the right to give evidence in person, and

(ii) that if the defendant does not give evidence in person, or refuses to
answer a question while giving evidence, the court may draw such inferences
as seem proper.

38

39

See Part 9 of the Criminal Procedure Rules 2020 for examples of directions already provided as to what the
court must explain to defendants in the context of allocation and sending for trial.

The Crown Court Compendium, which is intended to guide all judges in the Crown Court as to pertinent
matters relating to trial and sentence, has example directions for judges to use and adapt as necessary in

relation to various aspects of the criminal justice process.

40

Consultation question 15(1) (44 consultation responses: 32 (Y), 3 (N), 9 (O); 18 did not answer);

consultation question 15(2) (44 consultation responses: 34 (Y), 3 (N), 7 (O); 18 did not answer); summary
consultation question 3(4) (31 responses: 22 (Y), 9 (O); 6 did not answer).
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4.64

4.65

While the rule imposes a requirement on the court, it is not prescriptive as to the way
in which the court must fulfil this requirement. It allows for the court to draw on a broad
range of material when determining whether the requirement has been met.

This recommendation strikes a balance between ensuring that the defendant’s ability
to understand and participate in proceedings is prioritised and the need for the judge
to have some discretion over the management of the proceedings.

4.66

Recommendation 12.

We recommend that the Criminal Procedure Rule Committee should implement a
requirement that the court must satisfy itself that the defendant understands the
following matters in order that the defendant is able to participate effectively in
confiscation proceedings.

(1)  The order is an order of the court and it must be complied with.

(2) Iltis in the defendant’s best interests to comply with the requirement because
the burden of proof relating to the assumptions and the available amount
rests on them.

(3) The defendant will find it hard to discharge that burden without providing the
information.

(4) The court can go further and use the failure to provide the information against
the defendant when making its decisions in the confiscation hearing.

(5)  That ultimately a failure to provide information may result in the defendant
facing an order that is far larger than they might have expected, and that they
may face imprisonment or forfeiture of specific assets if that order is not paid.

PROPOSALS 6, 7 AND 8 - FORM AND DRAFTING OF CONFISCATION STATEMENTS

The current law

4.67

4.68

Prosecutors’ statements are intended to provide “information” to the court about the
prosecutor’s position as part of its enquiry into confiscation. The term “information” is a
broad one, and section 16 statements must set out the relevant legislation, the facts
relied upon along with the writer’s opinion and comments on the evidence.*' However,
we were told that very often these portions of the statement are muddled together,
making the identification of the prosecutor’s case difficult.

The financial investigators we met had detailed knowledge of the legislation, but
during pre-consultation stakeholder events we were told on multiple occasions that the
quality of section 16 statements can vary. An unfocussed statement of information
leads to difficulties in identifying the salient issues and hampers the court’s ability to
case-manage proceedings. We were given examples in which the section 16

41
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statement lacked clarity and was needlessly lengthy. It is important that in confiscation
proceedings all parties and the court are able to understand clearly the nature of each
party’s case, and to separate evidence from assertion.

4.69 The importance of clarity and concision has been emphasised repeatedly by the
courts*? and in procedural guidance that has been issued to both criminal*® and civil
practitioners. We considered that clear rules detailing the format of material to be
served will improve the quality of statements of case which in turn will assist the court
in identifying the issues in dispute, thereby facilitating the efficient disposal of the
case.

The consultation paper

4.70 To identify the disputed issues in confiscation proceedings, we provisionally proposed
that the Criminal Procedure Rules should prescribe the content and form of
statements in confiscation proceedings.

4.71 In particular, we envisaged the service of prosecution statements as separate
documents as follows:

(1)  concise pleadings as to the matters upon which the prosecutor relies, which
would be a separate document akin to the Particulars of Claim lodged in civil
proceedings;

(2) statements and any exhibits upon which the prosecutor relies; and
(3) ifrequired, a skeleton argument.

4.72 The purpose of the provisional proposals was to ensure that evidence, submissions
and the factual basis upon which a case is put are readily discernible.

4.73 We also asked consultees whether they considered that it would be beneficial for a
lawyer to have input into or oversight of the drafting of a prosecutor’s statement, rather
than to leave the drafting to a financial investigator, whose expertise is in investigation
rather than in presentation of a case to the courts.

Consultation responses

Prescribing the content and form of statements exchanged in confiscation proceedings

4.74 This proposal, to prescribe the content and form of statements exchanged in
confiscation proceedings to ensure that they assist the court in identifying issues in
dispute, was largely supported by operational and legal stakeholders.*4

4.75 One recurring concern was that prosecutors’ statements are often lengthy and
unfocussed and that ensuring there is a standardised structure would assist in making
the process more efficient through clear identification of the issues.

42 RyvJames [2016] EWCA Crim 1639, [2017] Crim LR 228; Tombstone Ltd v Raja, [2008] EWCA Civ 1441,
[2009] 1 WLR 1143; Standard Bank PLC v Via Mat International [2013] EWCA Civ 490, [2013] 2 All ER
(Comm) 1222; Tchenguiz v Director of the Serious Fraud Office [2014] EWCA Civ 1333, [2015] 1 WLR 838,
at [10].

4% Criminal Practice Direction XII part D; Criminal Procedure Rules r 39.3(2).

44 Consultation question 16 (39 responses: 34 (Y), 5 (N); 23 did not answer).
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http://www.bailii.org/ew/cases/EWCA/Civ/2008/1441.html
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http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2013/490.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2013/490.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2014/1333.html

4.76 Several consultees suggested that there are templates being used by various
organisations which have been developed internally.

Provision of separate pleadings, statements and exhibits

4.77 This proposal was also largely supported by legal and operational stakeholders.*

4.78 A barrister at 5 St Andrew’s Hill supported this proposal on the basis that it would be
the best way to prevent statements which contain imprecise, inaccurate and irrelevant
content. The Environment Agency similarly agreed with the proposal subject to clear
guidance as to what should be included in the financial investigator’s statement.

4.79 The Bar Council commented that the division between pleadings and evidence should
be clearer because it is often hard to determine whether evidence should be
challenged through the financial investigator or through a witness from whom the
evidence has been called.

4.80 The criticisms of this proposal largely centred on concerns that this would create
additional work, documents and confusion. The City of London Police shared these
concerns; their proposed solution was to retain a single bundle of documents with
marked appendices.

Should there be a prescribed degree of prosecutorial involvement in the prosecutor’s
statement?

4.81 This consultation paper invited views rather than a simple “yes” or “no” response.

4.82 There was not perceived to be a problem in agencies where there was already
integrated working between lawyers and financial investigators. The Environment
Agency submitted that they had not experienced problems with the prosecutor’s
statement. In their cases, once drafted by the financial investigator, the prosecutor’s
statement was reviewed by the prosecutor and any suggested revisions agreed. The
Financial Conduct Authority said it operated a similar system whereby the
prosecutor’s statement was reviewed by the prosecutor and counsel before service.

4.83 A lack of collaborative working was seen as producing the opposite outcome. One
Trading Standards officer cited the lack of cooperation between the investigating
officer and prosecutor as the primary issue and that often Counsel did not see the
prosecutor’s statement until the day of the hearing. A barrister at 5 St Andrew’s Hill
chambers described a tendency to introduce irrelevant facts and incorrect statements
of legal principles in prosecutor’s statements and that the lack of legal input meant
such mistakes were not corrected. Matrix Legal and Forensic Services Ltd, expressed
the view that frequently the drafting of section 16 statements was deficient and they
have difficulties obtaining additional information.

4.84 The Bar Council looked at expertise more generally, commenting that financial
investigators were generally well versed in what was required, but there are some
cases in which a lawyer’s oversight could assist.

45 Consultation question 17 (37 responses: 28 (Y), 9 (N); 25 did not answer); summary consultation question
3(5) (32 responses: 21 (Y), 5 (N), 6 (O); 5 did not answer).
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Analysis

4.85

4.86

4.87

4.88

4.89

4.90

4.91

These three provisional proposals were intended to facilitate the clear and intelligible
presentation of information in confiscation cases with input from the appropriate
professionals at the appropriate time. Consultees generally supported that approach.
However, consultees did not want processes introduced which made matters more
complex. Two key points were apparent:

(1) rather than produce separate documents, a single “bundle” is preferable; and

(2) reflecting a theme throughout the consultation, adoption of terminology used in
criminal law proceedings is preferable to that used in civil proceedings.

We therefore recommend that the prosecution “statement of information” comprises a
single bundle made up of:

(1)  a prosecution skeleton argument;

(2) atable which clearly identifies key assertions “at a glance” (a “Scott
Schedule™®);

(3) the financial investigator’'s statement;

(4) any witness statements or evidence relied upon by the financial investigator or
prosecutor to support the conclusions that were reached.

We envisage the prosecution skeleton argument being a brief document containing an
overview of the position adopted by the prosecution (for example as to the application
of the assumptions). In more complex cases, it might include references to more
complex legal argument. Pursuant to the views of consultees, adoption of criminal law
terminology means that the use of “skeleton argument” as opposed to “position
statement” or “pleadings” is preferable.*

To facilitate accessibility and to provide the defendant with a framework within which
to respond to the prosecution, this should be supplemented by a table, or “Scott
Schedule”, which sets out the key assertions on each row, and provides a space for
the defendant to summarise their position.

The “financial investigator’s statement” that follows will be similar to the current
prosecutor’s statement, setting out their calculations and the rationale for them.

Finally, the witness statements and evidence that informed the financial investigator’s
rationale should be set out.

By separating out the financial investigator’s statement and the evidence in support of
that statement from the skeleton argument, the law and the evidence is kept separate.
We consider that this meets current concerns of a “prosecutor’s statement” being

46 A Scott Schedule is designed to identify precisely the questions that the judge has to decide.

47

Whilst still analogous, it is perhaps the least analogous of the three terms used here.
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neither produced by a prosecutor*® nor being a “statement” in the traditional sense of
providing evidence to the court.

4.92 The content of that financial investigator’s statement could be prescribed by the
Criminal Procedure Rules. Such content as is currently prescribed by rule 33.13(5)
would need to be revised to remove references to content which relates to legal
argument (for example whether the defendant has a criminal lifestyle or whether the
court needs to make a binding determination about third party interests) and to focus
on factual matters. Matters of legal argument might be prescribed by the Criminal
Procedure Rules as relevant content for the skeleton argument.

4.93 We consider that separating out the documents as described within a single bundle
will enable the court and the parties to become familiar with the papers quickly and the
case to proceed more efficiently. The recommendations also ensure that the expertise
of professionals is deployed appropriately. The financial investigator can focus on
gathering, analysing and presenting evidence whilst the lawyer focusses on ensuring
that issues are clear and legally correct for the court.

4.94 Whilst ensuring that the documents and assertions are set out clearly may take a little
more time, ultimately, the task largely involves separating out existing documents and
articulating what ought to be thought through in any event, namely the legal
arguments and factual assertions to be raised in the context of the case.

DISCLOSURE

Background

4.95 Section 3(1) of the Criminal Procedure and Investigations Act 1996 (“CPIA 1996”)
requires the prosecution to:

(a) disclose to the accused any prosecution material which has not previously been
disclosed to the accused and which might reasonably be considered capable of
undermining the case for the prosecution against the accused or of assisting the
case for the accused, or

(b) give to the accused a written statement that there is no material of a description
mentioned in paragraph (a).

4.96 Further to this requirement of initial disclosure is a “continuing duty” of disclosure,
pursuant to section 7A:

(1)  This section applies at all times—

(a) after the prosecutor has complied with section 3 or purported to comply
with it, and

(b)  before the accused is acquitted or convicted or the prosecutor decides
not to proceed with the case concerned.

48 But by a financial investigator who is also a witness in the proceedings.
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(2)  The prosecutor must keep under review the question whether at any given time
(and, in particular, following the giving of a defence statement) there is
prosecution material which—

(@) might reasonably be considered capable of undermining the case for the
prosecution against the accused or of assisting the case for the accused,
and

(b)  has not been disclosed to the accused.

(3) If at any time there is any such material as is mentioned in subsection (2) the
prosecutor must disclose it to the accused as soon as is reasonably practicable
(or within the period mentioned in subsection (5)(a), where that applies).

4.97 The Code of Practice issued under section 23(1) of the CPIA 1996 articulates that the
requirements in the CPIA 1996 include an obligation to provide a schedule of any
“unused” prosecution material*® and a requirement continually to review the unused
material and disclose it if it becomes relevant at any stage of proceedings.*°

4.98 These provisions apply to the substantive criminal proceedings as well as to the
confiscation proceedings, though this is not made explicit within Part 2 of POCA 2002.

4.99 In R v Onuigbo, the Court of Appeal (Criminal Division) addressed the issue of
disclosure in confiscation proceedings and noted that:

Assuming that the material is, in this sense, available for use, the prosecutor's
function is the same as it would be in preparation for trial. We consider that the CPS
legal guidance to Crown Prosecutors upon chapter 21 of the Disclosure Manual
correctly identifies the prosecutor's disclosure obligation as follows:

“21.2 Where a financial investigation is supporting a criminal investigation or
is being conducted alongside a prosecution case, the financial investigator
must ensure that revelation of all material is made to the prosecutor on the
relevant forms in accordance with the existing procedure set out within CPIA
1996. In normal circumstances this will be via the disclosure officer.

21.2 The underlying principles of the common law, the Guidelines
and ECHR mean that prosecution material created or obtained following
conviction should be dealt with in the same manner. This will include the
continuing duty to review the unused material, particularly, if appropriate,
following the receipt of any response to a confiscation statement.”

It is the prosecutor's responsibility to examine the material for the purpose of
ascertaining whether it may have the effect of undermining the case for the
prosecutor or assisting the case for the appellant.®

49 The Criminal Procedure and Investigations Act 1996 (section 23(1)) Code of Practice, 6.2.
5 The Criminal Procedure and Investigations Act 1996 (section 23(1)) Code of Practice, para 8.2.
57 R v Onuigbo [2014] EWCA Crim 65, [2014] 1 WLUK 844, [58].
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Consultation

4.100 In the context of prosecution statements, we received three comments from

4.101

practitioners as to the issue of disclosure. Kennedy Talbot KC expressed the view that
the best way to guarantee adequate case management was through the use of
prescribed distinct stages (for pleading, disclosure and evidence) modelled on the civil
process. He argued that there ought to be an explicit provision that confirms that the
prosecution has a continuing duty to review unused material and disclose what is
relevant as was stated by the Court of Appeal (Criminal Division) in R v Onuigbo,*?
and is referred to in the Crown Prosecution Service Disclosure Manual.

The matter of prosecution disclosure was also raised by Dennis Clarke of Clarke
Kiernan Solicitors LLP who expressed concern as to the lack of an explicit
requirement for the prosecution to disclose unused material during confiscation
proceedings.

4.102 These comments were reiterated by a further practitioner who noted the absence of

statutory disclosure provisions.

Analysis

4.103 The issue of disclosure was not raised with us during the pre-consultation stage of the

project and so it was not a matter on which we made provisional proposals.
Consequently, it was not extensively commented upon by consultees. Nevertheless,
we recognise that:

(1)  the courts have recently re-emphasised the need for a confiscation
determination to be made in light of all relevant information;>®

(2) the Crown Prosecution Service already recognises that there is an ongoing duty
to review and to disclose unused material in confiscation cases;?* and

(3) that ongoing duty to review and to disclose unused material in confiscation
cases has been recognised by the Court of Appeal.®®

4. 104 Given the few occasions on which the issue of disclosure was raised and the lack of

extensive consultation on the matter we do not consider it appropriate to make wide-
ranging recommendations about disclosure. Nevertheless, the ongoing duty of the
prosecution to review and to disclose unused material in confiscation is already
recognised as part of established practice. We consider that the existing practice
could be codified to ensure that the requirement is clear.

52 R v Onuigbo [2014] EWCA Crim 65, [2014] 1 WLUK 844.

5 Barnet LBC v Kamyab [2021] EWCA Crim 543, [2021] 4 WLUK 63; R v Bajaj [2020] EWCA Crim 1111,
[2020] 8 WLUK 177; R v Parveaz [2017] EWCA Crim 873, [2017] 5 WLUK 473.

5 CPS Disclosure Manual, Chapter 21 (Disclosure of Unused Material Created in the Course of Financial
Investigations).

5 R v Onuigbo [2014] EWCA Crim 65, [2014] 1 WLUK 844.
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Recommendation 13.

4.105 We recommend that the Criminal Procedure Rule Committee consider requiring that
the prosecution “statement of information” comprises a single bundle made up of:

a prosecution skeleton argument;

a table which clearly identifies key assertions “at a glance” — (a “Scott
Schedule”);

the financial investigator’s statement; and

any witness statements or evidence relied upon by the financial investigator

or prosecutor to support the conclusions that were reached.

Recommendation 14.

4.106 We recommend that the Criminal Procedure Rule Committee should consider
amending Criminal Procedure rule 33.13 as to the content of the prosecution
statement of information to:

(1)

(2)

separate out issues of law, which are relevant to the prosecution skeleton
argument, and issues of evidence, which are relevant to the financial
investigator’'s statement;

prescribe the outline content of the prosecution skeleton argument and
financial investigator’s statement;

include a declaration that unused material (if any) has been reviewed and
that:

(@) there is no such material;
(b)  there is no material that requires disclosure; or
(c)  material has been disclosed; and

We also recommend that the Criminal Procedure Rule Committee should
consider requiring that following receipt of the defence response to the
statement of information under section 17 of POCA 2002, the prosecution
must review disclosure and update the defence about the outcome of that
new review.
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Recommendation 15.

4.107 We recommend that the Criminal Procedure Rule Committee should consider
amending the Criminal Procedure Rules as to the content of the defence response
to the prosecutor’s statement of information to reflect the need to respond to the
skeleton argument and the “Scott Schedule”.
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Chapter 5: Early Resolution of Confiscation

INTRODUCTION

5.1 Inthe last chapter we discussed the framework for the exchange of information
leading up to the confiscation hearing. In this chapter we discuss the provisional
proposals to introduce a new process, intended to take place after the exchange of
information and before a confiscation hearing is listed, to facilitate the early resolution
of the confiscation proceedings. We referred to this as the Early Resolution of
Confiscation (“EROC").

5.2  In the consultation paper, we provisionally proposed the following:"

(1) A new stage of the confiscation process be introduced, known as the Early
Resolution of Confiscation.

(2) The EROC process should comprise two stages:

(@) An EROC meeting, at which the parties should seek to settle the
confiscation order, and in the event that the confiscation order cannot be
settled, the issues for the confiscation hearing should be identified.

(b)  An EROC hearing, at which the judge should consider approving any
agreement, or in the event of disagreement, case management would
take place.

5.3 In this chapter, we recommend adopting proposals (1) and (2) and make additional
recommendations to facilitate the EROC process.

5.4 In the consultation paper, we also asked whether an additional formalised process of
“early offers to settle” should be introduced to resolve confiscation proceedings.
Having considered carefully the consultation responses, we make no recommendation
to introduce such a process. However, we do recommend that where a consent order?
is agreed outside of an EROC meeting, it should be subject to the same judicial
scrutiny as an order would be had it been agreed at an EROC meeting.

1 Confiscation of the proceeds of crime after conviction: A consultation paper (2020) Law Commission
Consultation Paper No 249, paras 8.47 and 8.55; consultation questions 19 and 20; summary consultation
question 4.

2 A consent order is a legal document that confirms the agreement of the person consenting to a financial
order.
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OVERVIEW OF POLICY

5.5 That:

(1)

(2)

The final stage of timetabling for the preparation of a confiscation hearing
should be to set a date for an EROC meeting and an EROC hearing, unless
the court is satisfied that it will serve no useful purpose to do so.

The form and location of the EROC meeting should not be prescribed, but
instead may be flexible as required in the interests of justice in each case
taking into account the nature, number and location of the parties and the
evidence which must be considered.

The EROC meeting should be attended by the parties, the financial
investigator and wherever practicable, the Instructed Advocate. Third parties
who have an interest in property which might be subject to the confiscation
order and expert witnesses may attend.

The procedure should be prescribed in whichever vehicle the Criminal
Procedure Rule Committee considers most appropriate (either in rules or by
some other means).

At a subsequent EROC hearing the judge will scrutinise any agreement
reached and make the order by consent if the judge is satisfied that:

(@) the proposed order represents a just disposal of the confiscation; and

(b) the defendant and any third parties who have an interest in property
affected by the order are entering into the agreement freely and that
they understand the content and effect of the order that they are
agreeing to.

Any agreement should be recorded clearly in the relevant court forms
(currently 5050 and 5050A). Relevant detail should include but not be limited
to:

(@) the assets that were taken into account;

(b)  the value ascribed to those assets;

(c) any agreement about the extent of the defendant’s interest in property;
(d)  the location of the assets; and

(e) an agreement that the proposed order was being consented to freely
and with clear knowledge about its effects.

In the event of partial agreement or no agreement, the EROC hearing should
be used for the case-management of the final confiscation hearing, and
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involve completion of a Confiscation Hearing Management Form, with the
court and parties considering a non-exhaustive list of issues.

(8) Recommendations (5) and (6) should also be followed where parties reach a
provisional agreement on confiscation outside an EROC meeting.

(9) Legal aid funding should be available for both the Early Resolution of
Confiscation (EROC) meeting and EROC hearing, just as it is available in
family proceedings.

PROPOSAL 1 - INTRODUCE EARLY RESOLUTION OF CONFISCATION (EROC)

The current law

5.6

5.7

There are currently no provisions in POCA 2002 to direct that parties attempt to reach
an agreement on a confiscation order. After the exchange of information (pursuant to
sections 16 to 18A of POCA 2002 as described in the last chapter), parties must
attend a hearing in the Crown Court for determination of the confiscation order. At this
hearing, the court will determine the defendant’s benefit figure and the sum they will
be immediately liable to pay, pursuant to the confiscation order, as discussed in
Chapter 7.

Depending on the nature and complexity of the case, a confiscation hearing may last
anywhere from a few hours to up to week. In rare cases, confiscation proceedings
may take a number of weeks to resolve.

The consultation paper

5.8

5.9

In the consultation paper we described how, despite the absence of any legislative
provisions on agreement, confiscation orders are regularly agreed between the
parties.®> We proposed EROC to formalise what is becoming an established but
informal practice for courts actively to encourage counsel to agree confiscation orders
out of court before seeking judicial approval of them.*

By formalising the process, we considered that EROC would support the following
aims.®

CP 249, para 8.4. Cases on agreed orders include R v Kaur [2019] EWCA Crim 695, [2019] 4 WLUK 358; R
v Yaqoob [2018] EWCA Crim 1728, [2018] 7 WLUK 108; R v Ghulam [2018] EWCA Crim 1691, [2019] 1
WLR 534; R v Hockey [2018] EWCA Crim 1419, [2018] 6 WLUK 446; R v Morfitt [2017] EWCA Crim 669,
[2017] 5 WLUK 581; R v Yaseen [2016] EWCA Crim 2139, [2016] 12 WLUK 196; R v Kelly [2016] EWCA
Crim 1505, [2016] 9 WLUK 339; R v Souleiman [2016] EWCA Crim 124, [2016] 1 WLUK 241; R v Fell
[2015] EWCA Crim 667, [2015] 3 WLUK 258; R v Onuigbo [2014] EWCA Crim 65, [2015] 1 WLUK 844; R v
Mackle [2014] UKSC 5, [2014] AC 678; R v Ayankoya [2011] EWCA Crim 1488, [2011] 5 WLUK 673; R v
Kennedy (John) [2011] EWCA Crim 1377; R v Hirani [2008] EWCA Crim 1463, [2008] 6 WLUK 232.

R v Ghulam [2018] EWCA Crim 1619, [2019] 1 WLR 534 at [21].

CP 249, paras 8.11 to 8.15.
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(1)  Agreements can be reached in a timely manner, which is beneficial to the
parties, to the courts and to victims who may be awaiting compensation from
confiscated funds.®

(2) The process of reaching agreements can be regulated, ensuring that all
relevant parties are present and able to participate in a meaningful way,
including the defendant and financial investigators.

(3) The confiscation order ultimately made is more likely to be realistic and
enforceable if the defendant has some say in the order that is made than if the
order is simply imposed by the court.

(4)  The judiciary will be provided with a framework for the scrutiny and
endorsement of a provisionally agreed order.

5.10 As we noted in the consultation paper,” and as recognised by the courts, an agreed

5.11

order may contain an element of “compromise” or at least have “pragmatic
advantages” for the defendant.® However, agreements will not be without judicial
scrutiny, which is intended to ensure that the agreement has:

(1) asound legal and factual basis. The court retains the power to ensure that the
agreement holds the defendant to account, in accordance with the objectives of
the regime.

(2) the consent of the defendant. If the process is perceived to be fair and values
the contribution of a defendant as an active stakeholder in proceedings,
commitment to the result is more likely.™

It is notable that the Hodgson Committee, which first proposed that a confiscation
regime be adopted in 1984, considered that “not infrequently the prosecution and
defence will be able openly to compromise on an agreed figure... we can see no
objection to this”."!

Consultation responses

5.12 A large majority of consultees supported the proposal to introduce EROC, subject to

appropriate procedures and formalities being in place in advance of, during and after
the EROC process.?
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By reaching the agreement in a timely manner, the overriding objective of the Criminal Procedure Rules can
be facilitated. By Rule 1.1(1) cases must be dealt with “justly”. According to rule 1.1(2) dealing with a case
“justly” includes “dealing with the prosecution and defence fairly...respecting the interests of victims...[and]
dealing with the case efficiently and expeditiously”.

CP 249, para 8.16.

R v Mackle [2014] UKSC 5, [2014] AC 678; R v Morfitt [2017] EWCA Crim 66, [2017] 5 WLUK 581; R v
Davenport [2015] EWCA Crim 1731, [2016] 1 WLR 1400; R v Bestel [2013] EWCA Crim 1305, [2014] 1
WLR 457; Edwards v CPS [2011] EWHC 1688 (Admin), [2011] 7 WUK 36; R v Hirani [2008] EWCA Crim
1463, [2008] 6 WLUK 232.

R v Ghulam [2018] EWCA Crim 1619; [2019] 1 WLR 534 at [21].

See R v Farquhar [2008] EWCA Crim 806, [2008] 3 WLUK 200 at [13] in the context of voluntary repayment
of the proceeds of crime.

Sir Derek Hodgson, Profits of Crime and their Recovery (1984) p 75.

Consultation question 19(1) (59 responses: 34 (Y), 2 (N), 13 (O); 13 did not answer) and summary
consultation question 4 (35 responses: 24 (Y), 2 (N), 9 (O); 2 did not answer).



5.13

5.14

5.15

5.16

5.17

5.18

Consultees who were in favour of EROC considered that it would result in court time
being better used and confiscation proceedings being resolved expeditiously.

(1)  Two solicitors’ firms — Kingsley Napley LLP and BCL Solicitors LLP —
considered that EROC could resolve confiscation proceedings more quickly,
and result in a streamlined process.

(2) Consultees (including several financial investigators) were also keen that
agreements would no longer be reached immediately prior to a final
confiscation hearing, when court time had already been spent, and more
allocated, to prepare for and conduct the confiscation proceedings.

Consultees also considered that it would result in the just disposal of agreed
confiscation cases.

(1)  Consultees saw that time savings in conducting the confiscation hearing could
facilitate proper judicial scrutiny of the proposed agreed order.

(2) Consultees considered that EROC would formalise a process of reaching
informal agreements which are not currently subject to transparent processes
and procedures.

(3) Consultees also considered that EROC could improve the defendant’'s
engagement in the confiscation process.

The criticisms raised by consultees who were not in favour of the proposal mirror
several of the points above. Several consultees were concerned that EROC would not
be a transparent process and would amount to a continuation of the “horse trading”
which currently occurs at the door of court (often excluding the financial
investigator).'® These concerns were identified as significant detriments of the current
system, of which EROC was considered by some consultees merely to be a
continuation.

In addition, rather than expediting the disposal of the case, some consultees
questioned whether EROC would be used by defendants as another way to delay
confiscation proceedings. They queried whether this would add a layer of complication
to already lengthy confiscation proceedings where defendants would still not feel
compelled to reach an agreement until the last moment.

Other consultees were also concerned that EROC would not be suitable in high-value
or complex cases. For example, Andrew Campbell-Tiech KC supported the proposal,
but not in cases where criminal lifestyle assumptions are being applied. One consultee
suggested that one EROC hearing may not be enough to resolve complex cases.

Several practitioner consultees commented that EROC would require proper funding
in order to be effective.

3 As described by one member of Devon and Cornwall Police.
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Analysis

5.19

5.20

5.21

This proposal, which is intended to formalise the existing practice of agreeing
confiscation orders, was well supported by consultees. We therefore consider that
such a process should be recommended.

Part of the rationale for formalising the EROC process is to provide the transparency
that is currently lacking in relation to agreed orders. While some consultees were
doubtful that this would occur, it is our view that the practices that we recommend
should be introduced in connection with the new EROC process will ensure improved
transparency. We discuss these practices below.

As now, whilst there is considerable merit in trying to resolve matters expeditiously
and justly through a transparent agreement, it will not be suitable to attempt to reach
agreement in every case. Nor will agreement be reached in every case. Therefore, we
recommend that whilst EROC should be considered in every case when the judge is
setting the confiscation timetable, we do not recommend that it is mandatory. To this
extent, we recommend that there ought to be a presumption that EROC will take place
unless EROC would serve no useful purpose.

5.22

Recommendation 16.

We recommend that an Early Resolution of Confiscation process ought to be
implemented to formalise the existing practice of agreeing confiscation orders.

5.23

Recommendation 17.

We recommend that the timetable for the preparation of a confiscation hearing
should include the Early Resolution of Confiscation (EROC) process, unless the
court is satisfied that it will serve no useful purpose to do so.

PROPOSAL 2 - THE EROC PROCESS

The consultation paper

5.24

5.25

5.26

In the consultation paper we proposed a two-stage process for EROC, comprising an
EROC meeting and an EROC hearing.

We referred to two family law procedures — Financial Dispute Resolution (FDR)
appointments and Issues Resolution Hearings (IRH) — as examples of the use of
meetings in advance of hearings to facilitate negotiation and narrow the issues.

We discussed how the EROC process should be accompanied by mechanisms to
facilitate transparency and good practice. In this regard, we drew a comparison with
the deferred prosecution agreement (DPA) process and its use of judicial oversight

4 CP 249, paras 8.23 to 8.31.
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5.27

Con
5.28

The
5.29

5.30

and approval of any final agreement.’® We also said that a code of practice similar to
that produced for DPAs would be likely to be necessary for the EROC process.'®

In the event that the case is not resolved through the EROC meeting and hearing,
then we proposed that the EROC hearing should be used for case management. We
envisaged that this would include completion of a Confiscation Hearing Management
Form (“CHMF”)."” This form would assist the court and parties dealing with the case
efficiently by, for example: identifying remaining disputed issues; recording agreed
matters; identifying third party interests and steps required to facilitate third party
representations; identifying any concurrent proceedings; and acting as a further
opportunity to identify complex factors which may necessitate the use of a specialist
judge.'®

sultation responses

We asked consultees whether they agreed with the two-stage process of an EROC
meeting and an EROC hearing."® We also received comments about other aspects of
the EROC process which we discussed in the consultation paper.

two-stage approach

Consultees were generally supportive of a two-stage approach, noting that it would
formalise the current informal practice of negotiation and a mention or case
management hearing.?’ Two operational consultees suggested that the EROC
meeting should take place immediately before the hearing.?'

Responding negatively, one trading standards officer considered that this was an
unnecessary complication of the current system whereby the equivalent of an EROC
hearing naturally took place at the first case management hearing.

Transparency

5.31

5.32

Consultees considered that EROC could improve the transparency, openness and
fairness of the process for agreeing confiscation order. Several consultees?
expressed support for a code of practice, as described in the consultation paper,?® to
ensure that the agreed order is properly arrived at. In this regard, consultees
considered that an evidence-based approach should be taken to reaching agreements
(as to which, see below).

Consultees were supportive of a requirement that the judge scrutinises any agreement
that is reached and checks that a defendant is clear about what is being agreed,
although one judge expressed misgivings about the degree of judicial control which
would in fact be exercised. The Scottish Government stressed that there ought to be

15
16
17
18
19
20

21
22
23

CP 249, paras 8.33 to 8.34.

CP 249, paras 8.35 to 8.37.

CP 249, paras 8.42 to 8.44.

CP 249, para 8.43.

Consultation question 19(2) (50 responses: 36 (Y), 2 (N), 12 (O); 12 did not answer).

Personal response from a member of law enforcement; Gary Pons (5SAH); North East ACE Team; Bar
Council.

West Midlands Regional Organised Crime Unit; one practitioner from the NCA/NECC.

Including the Insolvency Service and Helena Wood of the Royal United Services Institute.

CP 249, para 8.37.
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no suggestion that the defendant was not being fully deprived of their benefit from
crime as a result of the agreement.

Evidence-based approach

5.33

5.34

5.35

5.36

5.37

It was suggested that EROC practice should require an evidence-based approach to
agreements.

All consultees who specified when they thought EROC should take place agreed that
it should at least be after service of the prosecutor’s statement.

Consultees including the Crown Prosecution Service (“CPS”) and the National
Compliance and Enforcement Service (NCES) were particularly supportive of
agreements being properly recorded, with orders specifying the process by which
figures were agreed and a list of the assets taken into consideration. The NCES noted
that they face enforcement problems when informal agreements are not properly
recorded. Similar concerns were repeated to us by practitioners working in asset
recovery. We heard evidence during consultation that in some instances the
defendant does not know what has been agreed, which also contributes to difficult
enforcement.

We spoke to consultees about the benefits of uploading agreed orders to the Crown
Court Digital Case System (DCS). The DCS is a digital platform which facilitates the
sharing of information in connection with a criminal case. Parties can access, prepare
and present information on a case by sharing information with court staff, the judge
and the prosecution or defence, and collaborating on documents and the bundle.?*

At the time the consultation paper was published and during the subsequent period of
consultation, confiscation material was not routinely stored on the DCS despite
consultees generally being in favour of uploading it for ease of access. Notably, this
omission has now been rectified and as of September 2021, material related to the
making of a confiscation order has been added as a category of material on the DCS.
However, this material does not extend to agreed orders.

The EROC meeting

5.38

Consultees commented on which parties ought to be engaged in the EROC meeting
and how this process might benefit them.

(1)  The defendant — consultees recognised that EROC could better engage the
defendant in the process by which an order is made, increasing the degree to
which they regard it as fair and thereby increasing the likelihood of compliance.
However, Dr Craig Fletcher was concerned that EROC must not cause undue
pressure on the defendant to agree an order in terms which do not represent
their benefit (for example, by threats of much higher orders if they resist, or by
involving their families in proceedings). Another consultee noted that there is an
imbalance of expertise between the defence and the prosecution, the latter
having the assistance of a financial investigator.

24

140

HM Courts and Tribunals Service, Crown Court Digital Case System Guidance (updated November 2020),
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(2) Instructed counsel — the Bar Council commented on how, currently, informal
negotiations were more effective when instructed counsel were present at the
mention before the final hearing. Other consultees agreed and indicated that
adequate funding would be necessary to secure the involvement of the
instructed advocate rather than “stand in counsel”.

(3) The financial investigator (“FI”) — several consultees from law enforcement,
including individual Fls and the Environment Agency, confirmed the experience
we described in the consultation paper of Fls and investigating bodies feeling
excluded from the agreement process.?® In contrast, the Criminal Law Solicitors
Association described the Fl as often effectively conducting litigation on behalf
of the prosecution.

(4) Third parties — consultees, including the CPS, highlighted the need for EROC to
account for third party interests. This may include members of the defendant’s
family or business partners who may have an interest in the defendant’s assets.
A member of the Association of Business Recovery Professions (referred to as
“R3” in the Consultation Paper) suggested that this may include those entitled
to be paid compensation out of confiscated funds, however we have concluded
this would not be appropriate and provide reasoning below.

5.39 Consultees, including the Serious Fraud Office, considered that there should be
flexibility about where and how an EROC meeting takes place.

The EROC hearing

5.40 Consultees were supportive of the EROC hearing as described in the consultation
paper. One consultee expressed concern that a single EROC hearing may not be
sufficient in every case, including particularly complex cases.? The Insolvency
Service queried whether the final approval of the agreement could be done on the
papers without the need for a hearing.

Analysis

5.41 We consider that the two-stage process which was provisionally proposed in the
consultation paper, when combined with a clear procedural framework, has the
potential to build greater efficiency and transparency into resolving confiscation.

5.42 As set out in relation to recommendation 18, where EROC is not dispensed with in the
interests of justice, we recommend that EROC is timetabled to take place after the
exchange of information to ensure that all relevant information is available to the
parties.

5.43 We recommend that the procedure for EROC be included in the Criminal Procedure
Rules (discussed further below and at Recommendation 22).

5.44 The detail of the procedure could be drawn from examples including the family
procedure rules on settlement; the process for “early appropriate guilty pleas” in New
South Wales; pre-hearing engagement which takes place before a Pre-Trial
Preparation Hearing (“PTPH”) in substantive criminal proceedings; and other

25 CP 249, para 8.7.
26 Criminal Finance sub group of the Organised Crime Task Force in Northern Ireland.
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5.45

5.46

5.47

procedures already existing in the Criminal Procedure Rules. Any procedure should
encourage the meeting and hearing to be meaningful.

In order to support the transparency and proper conduct of EROC, there should be a
code of practice to regulate the conduct of the EROC meeting and hearing. This may
draw on the DPA Code of Practice.?’

However, we are mindful of the need to simplify and streamline processes and so we
consider that any series of procedural safeguards could and should be included in any
confiscation practice direction.

Regarding the parties who ought to attend the EROC meeting and hearing, in addition
to the prosecution, defendant and instructed advocate we recommend, in accordance
with consultee views:

(1) the financial investigator; and

(2) any third parties who would have standing in contested proceedings,
particularly those who hold an interest in any of the property deemed to belong
to the defendant.

5.48

Recommendation 18.
We recommend that in addition to the prosecution, defendant and instructed
advocate, the following parties ought to attend the EROC meeting and hearing:

(1) the financial investigator; and

(2) any third parties who would have standing in contested proceedings,
particularly those who hold an interest in any of the property deemed to
belong to the defendant.

5.49

In line with our approach to compensation within the confiscation regime, we do not
recommend that compensatees should be invited to the meeting or hearing. We do
not consider that the position of compensatees in confiscation should depart radically
from their position in the substantive criminal proceedings. Therefore, their interests
should be represented by the prosecution.

The EROC meeting

5.50

We recommend that the format of the meeting should remain flexible. There should be
an option to conduct it remotely or at court, and the judge may specify the format
when setting the confiscation timetable.

27

Crown Prosecution Service, Deferred Prosecution Agreements Code of Practice (Crime and Courts Act

2013) (February 2014), https://www.cps.gov.uk/sites/default/files/documents/publications/DPA-COP.pdf.
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5.51 We recommend that the judge should not be directly involved in the EROC meeting.
The involvement of the judge could prejudice judicial continuity if the judge has to
withdraw themselves from involvement in the confiscation hearing, having been
involved in earlier failed negotiations. It may also negate some of the efficiency gains
of the EROC meeting taking place outside of court time, if it is reliant on the allocation
of a judge. Moreover, judges already have the power and duty to manage cases
actively, and in appropriate cases may exercise these powers in relation to EROC (for
example, if the parties do not appear to have taken the process seriously when they
appear for the EROC hearing). These powers and duties are to be reemphasised in
the confiscation context;?® this will extend to the judicial oversight of the EROC
process.

The EROC hearing

5.52 We recommend that the judge’s main role at the EROC hearing will be to scrutinise
the order, if one has been agreed by the parties. Approval may be withheld where, for
example, the judge does not find that the agreed order is a wholly accurate reflection
of the defendant’s proceeds from crime, or where the defendant does not understand
what they are agreeing to. In a similar way to the process in DPAs, the judge will give
reasons for approving an agreed order. In the absence of agreement between the
parties, the EROC hearing will take the form of a case management hearing as the
parties proceed to a contested hearing. This will involve the completion of a
Confiscation Hearing Management Form.

5.53 We consider that there ought to be flexibility regarding the continuation or conclusion
of EROC proceedings, especially in cases involving third parties (or where third-party
issues come to light during the EROC process). This may necessitate a second
meeting and/or hearing. Equally, the process needs to be sufficiently flexible to
accommodate joint proceedings in cases where multiple defendants’ orders are being
considered together, which might necessitate a series of sequential or concurrent
EROC meetings.

5.54 We consider that one of the key improvements EROC may bring is to encourage
better recording of confiscation orders. This will provide greater clarity about which
assets have been taken into account and will assist with enforcement. This responds
to consultees’ concerns that agreed orders can be difficult to enforce, because of a
lack of clarity about which assets were included, and the basis of the findings.

5.55 We consider that where an agreement is reached, the result should be recorded in the
5050 and 5050A forms. The 5050 form is drawn up by the Court and contains a record
of the confiscation order. It includes the amount of benéefit; the date of the order; the
default sentence for non-payment; details of any other defendants with whom joint
benefit is found to be held; and details of the time to pay period.?® The 5050A form
contains a schedule of available or realisable assets. It is filled in by the financial
investigator and consented to by the defendant. It contains a description of each

28 Consultation question 9; see ch 3.
29 Crown Prosecution Service, Legal Guidance, Proceeds of Crime (December 2019),
https://www.cps.gov.uk/legal-guidance/proceeds-crime, ch 3, “The Confiscation Order”.
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5.56

5.57

5.58

asset, its current location, any notes (such as whether it is under restraint or a
charging order), its value assessed by the FI and the value assigned by the Court.*°

We consequently recommend that His Majesty’s Courts and Tribunals Service
(“HMCTS”) update these forms to support a more robust recording of agreed orders,
including precisely which assets were included.

The agreed order should also record how the figures of benefit, maximum
confiscatable benefit and available amount were arrived at. Improving the format and
content of these forms should help to meet concerns from consultees that the assets
included in, and reasoning behind, agreed orders are not clear at the enforcement
stage.

The agreed order should be uploaded to the Crown Court Digital Case System.

5.59

Recommendation 19.

We recommend that the EROC process comprise two stages:

(1)  An EROC meeting, at which the parties should seek to settle the confiscation
order, and in the event that the confiscation order cannot be settled, the
issues for the confiscation hearing should be identified.

(2) An EROC hearing, at which the judge should consider approving any
agreement, or in the event of disagreement, at which case management
would take place.

5.60

Recommendation 20.

We recommend that the Criminal Procedure Rule Committee should consider
prescribing the conduct of the EROC process.

5.61

Recommendation 21.

We recommend that HMCTS update the 5050 and 5050A forms to account for the
EROC process.

30 HM Courts and Tribunals Service, Form 5050A: Make a schedule of available or realisable assets
(December 2008), https://www.gov.uk/government/publications/make-a-schedule-of-available-or-realisable-
assets-form-5050a.
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Recommendation 22.

5.62 We recommend that the new category for confiscation material on the Crown Court
Digital Case System should include agreed orders.

EARLY OFFERS TO SETTLE

The current law

5.63 Confiscation proceedings are quasi-civil in nature. Early and genuine offers to settle
are a long-established part of civil proceedings.®

5.64 “Part 36 offers” are early offers to settle made pursuant to Part 36 of the Civil
Procedure Rules in which an offer is made by a party in a genuine attempt to settle a
dispute. These offers have specific cost consequences for the party who fails to
accept the offer and later loses the case.

5.65 In confiscation, early offers to settle would permit a defendant to initiate the agreement
process by supplementing their response to a prosecutor’s statement with a written
offer to resolve the confiscation matter.

The consultation paper

5.66 In the consultation paper we highlighted the potential cost and time savings which
accompany formal offers to settle.>> We asked stakeholders whether any criminal
procedure rules or practice directions on confiscation should incorporate “early offers
to settle” by allowing a defendant to supplement their response to a prosecutor’s
statement with a written offer to resolve the matter of confiscation.3

Consultation responses

5.67 The majority of consultees who answered this question considered that there was
some merit in introducing early offers to settle into the confiscation process. However,
even amongst the majority who were in favour there were concerns about the
operational impact that it might have.

(1)  As we highlighted in the consultation paper, consultees were concerned about
adverse costs consequences for the prosecution if the offer to settle were not
accepted and they later lose the hearing, which might lead to a continuation of
the risk-averse approach to confiscation.®** Such an approach might have an
impact on the justice of any final agreed confiscation order.®

(2)  The Financial Conduct Authority was concerned about the importation of more
civil procedures into a criminal law context. This might increase complexity.

31 Civil Procedure Rules, part 36; Calderbank v Calderbank [1975] 3 All ER 333.
82 CP 249, paras 8.49 to 8.54.

33 Consultation question 20 (44 responses: 30 (Y), 14 (N); 18 did not answer).
3 CP249,8.53.

35 Serious Fraud Office; Environment Agency; City of London Police.
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5.68

(3) Garden Court Chambers noted that third party rights may be a complicating
factor and would need to be accounted for appropriately.

(4) Tactical offers to settle might be made at the last minute to delay proceedings
whilst the merits of the offer were considered, which might add to the delays
and obstruction in confiscation that has affected the regime to date.®

Consultees, including the CPS, considered that transparency and fairness were key to
the successful early resolution of confiscation. Whilst some consultees considered
that this could be achieved in part through a requirement that formal early offers to
settle be made in writing,*” the clear preference amongst consultees both in favour of
and against the introduction of formal early offers to settle was for early resolution to
be achieved through the EROC procedure.

Analysis

5.69

5.70

5.71

5.72

5.73

5.74

The EROC process itself includes many of the safeguards which would be required to
deal with the issues outlined above. Rather than being inherently tactical and
adversarial, the EROC process is intended to facilitate the reaching of agreements
through a collaborative process involving all the relevant parties, including third
parties. The cost consequences that might flow from rejection of an early offer to settle
do not apply (that is, a failure to accept an offer ought not have cost implications
based on the outcome of the later confiscation hearing). The EROC process will be
set out clearly, in whichever vehicle the Criminal Procedure Rule Committee considers
most appropriate. The judge will determine whether any proposed order is freely
entered into and whether it is fair, just and proportionate to make the order in all of the
circumstances of the case.

Accordingly, we do not recommend formalising the process of making offers to settle
confiscation proceedings in a similar manner to that used in civil proceedings.

Parties remain free to present a consent order at any stage and should be
encouraged to keep that option open. It is clearly in the interests of justice if a fair and
proportionate agreement can be reached and, as with orders reached through EROC,
a judge should consider carefully whether the agreement should be approved.

At paragraph 8.6 of the consultation paper we highlight that the absence of a formal
mechanism for agreement well in advance of a confiscation hearing was criticised
because it results in last minute agreements.

We noted in the consultation paper that during pre-consultation, we heard from judges
about how court time had been set aside to deal with confiscation cases, only for them
to settle in advance. We also heard from financial investigators that agreements are
often reached between lawyers “at the door of the court”.

For these reasons, we see merit in including a process for agreeing consent orders in
any confiscation practice direction, to mirror the EROC process, with judicial oversight.
In addition to formalising the process for reaching agreed orders, it may also serve the

36
37

146

HM Government.
Serious Fraud Office; Bar Council.



case management function of reminding the parties that they can agree consent
orders at any stage.

5.75 We note that the Supreme Court has emphasised the need for judges to be “astute to
ensure that they are satisfied that agreements on the amount to be recovered by way
of confiscation orders are soundly based”.?®

Recommendation 23.

5.76 We recommend that any confiscation practice direction requires that agreements
reached outside the EROC process should be subject to a process which is
comparable to the EROC hearing.

38 R v Mackle [2014] UKSC 5, [2014] AC 678 at [47].

147




Chapter 6: Incentivising payment of confiscation
orders

INTRODUCTION

6.1

6.2

POCA 2002 imposes requirements, or what might be called coercive incentives, on a
defendant to cooperate in the process of making a confiscation order and to satisfy a
confiscation order once made, and sanctions for non-compliance." The coercive
incentives deployed under the regime can be summarised as follows.

(1)  Where a defendant fails to provide information as directed, the court may draw
an adverse inference? or the defendant may be found to be in contempt of
court.?

(2) If a defendant fails to respond to an allegation in a prosecutor’s statement of
information, the defendant is deemed to have accepted the matter.*

(3) When imposing an order, the court must consider the imposition of a
compliance order (an order that the court believes is appropriate for the
purpose of ensuring that the confiscation order is effective).®

(4) Interest accrues at the rate of 8% per year on the principal sum if an order is not
satisfied as directed.®

(5) A defendant may be imprisoned if an order is not satisfied as directed.”

Other areas of the criminal justice system reward compliance rather than simply
penalising non-compliance, for example through:

(1) reductions in sentence where a defendant pleads guilty, thus ensuring a trial is
not necessary;

(2)  reductions in sentence or immunity from prosecution where a defendant
provides assistance to the prosecution by giving evidence against other
defendants (agreements pursuant to the Serious Organised Crime and Police
Act 2005, or “SOCPA” agreements);?

N oo g b~ W N
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Confiscation of the proceeds of crime after conviction: A consultation paper (2020) Law Commission
Consultation Paper No 249, para 9.6.

Proceeds of Crime Act 2002, s 18(4).

Proceeds of Crime Act 2002, s 18(5).

Proceeds of Crime Act 2002, s 17(3).

Proceeds of Crime Act 2002, s 13A.

Proceeds of Crime Act 2002, s 12. We discuss the accrual of interest in greater detail in CP 249, ch 22.
Proceeds of Crime Act 2002, s 35(2A); the default term is initially fixed at the time the order is made and
reduced pro-rata to reflect any payments made towards the outstanding balance.

Sections 71 to 75 of the Serious Organised Crime and Police Act 2005 (“SOCPA”) established a statutory
framework to replace earlier arrangements governing agreements with defendants who had offered to assist
the prosecuting authorities.



(3) reductions in sentence for providing information to the state;

(4) Deferred Prosecution Agreements (DPAs) where a corporate defendant may
avoid prosecution if certain requirements are met; and

(5) Contractual Disclosure Facilities Agreements in tax-related cases specific to His
Majesty’s Revenue and Customs.®

6.3 Inthe consultation paper we considered whether there would be value in introducing
specific rewards for compliance with the confiscation process. These included:

(1) reducing the amount of a confiscation order;™ or
(2) adiscount on the substantive sentence imposed on the defendant.

6.4 We ultimately concluded against such positive incentives. Having considered the
consultation responses, we do not recommend specific rewards for compliance.

INCENTIVISING COOPERATION WITH THE CONFISCATION PROCESS

Reducing the amount of a confiscation order

6.5 During the pre-consultation period, it was suggested that defendants would be
incentivised to agree and satisfy confiscation orders if co-operation enabled them to
retain a percentage of the proceeds of their crime(s)."?

Current law

6.6 In the consultation paper we set out how the potential to reduce confiscation orders or
to avoid them altogether is currently approached by the Crown Prosecution Service
(“CPS”). In its guidance on SOCPA agreements the CPS states that:

The desire to avoid confiscation through co-operation may be a powerful incentive
for some offenders, but this motive can substantially reduce their credibility as
witnesses by providing a considerable benefit in return for their testimony. It would
also damage public confidence in the criminal justice system if criminals were
routinely being allowed to keep the profits of their criminal activities in return for co-
operation with the prosecution.'

6.7  Accordingly, the CPS concludes that:

9 CP 249, paras 9.19 to 9.40.

0 Consultation question 21.

" Consultation question 22.

2 CP 249, paras 9.49 to 9.61.

8 Crown Prosecution Service, Queen’s Evidence — Immunities, Undertakings and Agreements under the
Serious Organised Crime and Police Act 2005, https://www.cps.gov.uk/legal-guidance/queens-evidence-
immunities-undertakings-and-agreements-under-serious-organised-crime, paras 34 to 36.
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6.8

The
6.9

6.10

It will rarely, if ever, be appropriate as part of an assisting offender agreement...to
agree that the prosecutor will not ask the court to proceed to consider confiscation
under section 6 of POCA.™

Similarly, it concludes that it would be inappropriate to enter into an agreement with a
potential assisting offender that results in the dropping of offences that would
otherwise trigger the confiscation provisions or invoke the “criminal lifestyle”
assumptions.™

consultation paper

In the consultation paper we observed that a scheme which permits the level of the
confiscation order to be reduced by way of incentive would:

(1)  undermine our provisionally proposed primary objective of the confiscation
regime, because the defendant would not be deprived of their proceeds of
crime; and

(2) be to the detriment of identified victims who fall to be compensated. It would be
wrong in principle to permit a defendant to retain funds at the expense of
victims who incurred losses from the criminality in question.

We considered that there is no contradiction between the conclusion that a defendant
should not be permitted to retain their proceeds of crime by way of an incentive to
agree a confiscation order and the provisional proposal in the last chapter that a
formalised regime be introduced within which a confiscation order may be agreed.
EROC' is intended to facilitate the making of realistic and enforceable confiscation
orders. Whilst the process may involve some compromise, ultimately any agreement
must be approved by a judge as being an order that appropriately holds the defendant
to account for their benefit from crime. The proposed agreement regime does not
discount a proportion of the defendant’s criminal gains “as of right” for reaching an
agreement.’

Discount on the sentence imposed

6.11

6.12

In the consultation paper, we considered whether a defendant who cooperates with
the confiscation process ought to be eligible for a reduction in their substantive
sentence."®

Although it may not seem palatable for a convicted defendant to receive a reduction in
sentence for merely paying back the proceeds of their criminality, we considered that
a reduction in the substantive sentence could potentially be justified because:

(1)  The rationale in favour of the reduction — that court time and resources related
to the confiscation proceedings and the enforcement of the resulting order are
saved if agreement is reached and money is recovered by the state — does not

15
16
17
18
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Crown Prosecution Service, Queen’s Evidence —Immunities, Undertakings and Agreements under the
Serious Organised Crime and Police Act 2005, https://www.cps.gov.uk/legal-guidance/queens-evidence-
immunities-undertakings-and-agreements-under-serious-organised-crime, para 106.

CP 249, para 9.55.
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CP 249, para 9.61.

CP 249, paras 9.63 t0 9.70.



6.13

6.14

appear to be readily distinguishable from the rationale used for a reduction in
sentence where a defendant pleads guilty.

(2)  Voluntary repayment is potentially indicative of remorse and could be
considered to be evidence of a defendant making reparation for their offending,
thereby informing the court’s decision as to mitigation, which must be
considered at sentencing in any event.

However, we determined that the benefits were insufficient to justify a reduction in the
substantive sentence. We considered that permitting a reduction in the substantive
sentence for co-operation with a confiscation order would present further difficulties
including:

(1)  revisiting sentence may cause additional distress to victims;
(2) revisiting sentence offends the principle of finality;

(3) defendants subject to a confiscation order, unlike other defendants, would be
able to have their sentence reviewed in light of post-sentence conduct;

(4) areduction would be available only to a discrete category of defendants;

(5) the substantive sentence imposed after the reduction may not be
commensurate with the seriousness of the offence;

(6) the scheme may have reduced impact upon defendants who receive (or are
likely to receive) a sentence other than immediate imprisonment; and

(7) any such scheme would add a further layer of complexity to the sentencing
process.

We consequently provisionally concluded that a reduction in the substantive sentence
for prompt payment of a confiscation order could not be justified.'®

Consultation responses

Reducing the amount of a confiscation order

6.15

6.16

6.17

Consultees strongly agreed that it would be wrong in principle to allow a defendant to
retain a portion of the proceeds of their criminality as an incentive to agree and satisfy
a confiscation order.?°

The Bar Council remarked that if the status quo was not maintained, the primary aim
of the confiscation regime would be undermined, as would public confidence in the
criminal justice system generally.

Dr Craig Fletcher was not sure that such incentives were necessary. He commented
that his research suggested most defendants would agree their confiscation orders if
they reflected their true profits from criminality. This was a point strongly echoed by
Professor Johan Boucht of Oslo University, who added that his research indicated that

19
20

CP 249, para 9.87.
Consultation question 21 (45 responses: 40 (Y), 5 (N); 17 did not answer).
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6.18

6.19

6.20

6.21

the perceived fairness of an order was a strong factor in determining to what extent a
defendant complied with it.

A member of law enforcement noted that there ought not to be bartering, offers or
incentivisation with regard to confiscation.

One of the officers responding within the National Crime Agency (“NCA”) said a
reduction in the order would be wrong in principle but that offering a reduced
available amount would be an option to secure an early agreement.

HM Government commented that if the stated purpose of the regime is to deprive
criminals of their benefit then it would not be consistent with that to create incentives
whereby a defendant might retain some of the benefit.

Garden Court Chambers submitted that provided an emphasis was placed on realistic
settlement offers, then a scheme that explicitly permitted the retention of criminal
property was not appropriate.

Discount on the sentence imposed on the defendant for cooperation with the confiscation
process

6.22

6.23

6.24

6.25

6.26

Consultees also strongly agreed that it would be undesirable to permit a reduction to a
substantive sentence imposed as an incentive to agree and satisfy a confiscation
order.?’

The Bar Council noted that it was already possible for defendants to make voluntary
reparation to victims before sentencing and for that to be taken into account by the
court. Their view was therefore that it would be unnecessary to make additional
provision for this.

Dr Craig Fletcher suggested that if defendants were able to obtain a discount on
sentence for cooperation with the order, this could lead to a situation where wealthy
(and likely more criminally significant) defendants could buy their way out of custody.

Both the CPS and Garden Court Chambers expressed a concern that if a defendant is
offered a reduction in their substantive sentence for cooperation with the confiscation
proceedings, this inappropriately implies that confiscation is linked to punishment.

One member of the Metropolitan Police Service could see the benefit of a defendant
receiving a reduced sentence if a victim was repaid at an early stage. This perspective
was echoed by the NCA who commented that if the defendant is active in attempting
to pay back their criminal proceeds, this ought to be taken into account.

Analysis

Reducing the amount of a confiscation order

6.27

It was clear from consultees’ responses that incentivising payment of the confiscation
order by reducing the amount of the order (thereby, enabling defendants to retain a
portion of their criminal proceeds) is not perceived to be appropriate.

21
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6.28

6.29

6.30

The objective of the regime is to deprive defendants of the proceeds of their criminal
activity. The confiscation regime, if working effectively, ought to be a pure calculation
of what criminal proceeds were gained and what the defendant has that is recoverable
towards that gain. That a defendant would be able to negotiate their way out of
punishment for their substantive offence by paying back their criminal proceeds was
generally seen as perverse.

While the current confiscation regime is marred by inefficiencies caused, in part, by
inflated benefit figures and unrealistic orders that will never be paid, the new
confiscation regime, recommended in this report, aims to remove the need for
incentivisation. It does so through improved mechanisms for accurately calculating the
value of confiscation orders, processes to encourage early agreement of confiscation
orders, effective enforcement tools and an appropriate steer towards rehabilitation.

We have therefore concluded that it would not be appropriate to incentivise co-
operation with the confiscation process by permitting a reduction in the amount that
could be recovered pursuant to the confiscation order.

Discount on the sentence imposed on the defendant for cooperation with the confiscation
process

6.31

6.32

The primary reasoning in favour of a scheme whereby cooperation could be rewarded
with a discount on substantive sentence is that it may lead to victims being
compensated earlier in the process. However, as noted by the Bar Council, any early
voluntary repayment can already be taken into account on sentence, rendering this
argument less persuasive.

A compelling concern is that discounting the substantive sentence as a reward for
cooperation with confiscation proceedings inappropriately conflates confiscation with
the punitive aspect of sentencing. We have therefore concluded that the substantive
sentence should not become a bargaining chip in confiscation proceedings.

Conclusion

6.33

6.34

6.35

We have concluded that neither reductions in the amount of a confiscation order nor
discounts on sentence should be used to incentivise compliance with the confiscation
process or payment of confiscation orders.

We reiterate the conclusion that we reached in the consultation paper that, even in the
absence of specific recommendations to reward cooperation, the system of
agreements pursuant to the Early Resolution of Confiscation process (described in
Chapter 5 of this report) in and of itself would provide an incentive to reach
agreement. If the defendant is involved in reaching a compromise, that compromise is
likely to lead to a more realistic and enforceable order than might otherwise be the
case, thereby better holding the defendant to account for their proceeds of crime than
if an unrealistic and unenforceable order is made after a contested hearing.

If the process is perceived to be fair and one which values the contribution of a
defendant as a stakeholder in the proceedings, this may encourage the defendant to
play a larger role in the process than they currently do which may, in turn, lead to
better compliance with the final order. Furthermore, defendants have a vested interest
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in actively participating in the negotiation of the benefit figure. The incentives to do so
include:

(1)  a speedier resolution will allow a defendant to progress with their life, subject to
payment, without the prospect of future court proceedings; and

(2) defendants not in receipt of legal aid or defendants who must make
contributions to any legal aid paid to them will face a cheaper legal bill at the
end of the process if confiscation can be resolved at this stage.??

6.36 We aim to encourage defendants to comply with the system through improvements to
its fairness and efficiency which is distinct from offering additional benefits to the
defendant in exchange for their compliance.

22 CP 249, para 9.90.
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Chapter 7: Forum

INTRODUCTION TO THE CHAPTER

71

7.2

7.3

This chapter concerns proposals relating to the optimal forum for confiscation
proceedings.

In determining confiscation cases, Crown Court judges are often asked to address
issues that fall far outside of the day-to-day business of the criminal courts. Judges
are asked to determine issues relating to family law, matrimonial property and other
more general commercial equitable and property interests. Both the Supreme Court
and the Court of Appeal have described POCA 2002 as being a technical and
complex piece of legislation.” This has led to three particular concerns.?

(1)  Confiscation too frequently is not dealt with adequately or at all in cases where
due consideration should have been given to confiscation.?

(2) The law is frequently misapplied, as evidenced by the significant number of
appeals arising from confiscation cases.*

(3) When claims arise regarding matters connected to confiscation, the same
issues may be considered multiple times in different jurisdictions.®

A recent judgment (delivered on 25 June 2021) has highlighted again the problems
which may arise when Crown Court judges are faced with complex confiscation
proceedings which raise matters outside their usual experience. In Parker v Financial
Conduct Authority, an incorrect determination by a Crown Court judge that the
appellant (a victim of fraud) did not have an equitable interest in a property he
invested in under a fraudulent scheme, and instead that it was held by the defendant
and his wife, resulted in the property being sold and the proceeds distributed to other
victims before the appellant could challenge the determination.® The Court of Appeal

R v Harvey [2015] UKSC 73, [2017] AC 105 at [30]; R v Waya [2012] UKSC 51, [2013] 1 AC 294 at[4]; Rv
Spencer (Raymond) [2008] EWCA Crim 2870; SFO v Lexi Holdings Plc [2008] EWCA Crim 1443, [2009] 1
CrApp R 23

Confiscation of the proceeds of crime after conviction: A consultation paper (2020) Law Commission
Consultation Paper No 249, paras 10.18 to 10.21.

Across England and Wales, 10 court centres accounted for a third of total confiscation hearings and 40% of
the entire time spent on confiscation (data provided by HMCTS on confiscation hearings). See also the
anecdotal evidence provided during the pre-consultation phase of the project as outlined at CP 249, para
10.24.

Confiscation Orders, Report of the National Audit Office (2013-14) HC 738 para 3.15. See problems that
arose, for example in R v Bukhari [2008] EWCA Crim 2915, [2009] 2 Cr App R (S) 18; R v Whittington
[2009] EWCA Crim 1641, [2010] 1 Cr App R (S) 83; R v Moss [2015] EWCA Crim 713.

On the interrelationship between family law financial remedy proceedings and criminal confiscation, see R v
Hayes [2018] EWCA Crim 682, [2018] 1 WLR 5060 at [47]; Customs and Excise Commissioners v A [2002]
EWCA Civ 1039 (Fam), [2003] 1 FLR 164; Webber v Webber [2006] EWHC 2893 Fam at [49], [2007] 1
WLR 1052; Crown Prosecution Service v Richards [2006] EWCA Civ 849 (Fam), [2006] 2 FLR 1220;
Stodgell v Stodgell [2009] EWCA Civ 243, [2009] 2 FLR 244. See also: David Corker, “Stand by your man?
The clash of criminal law and family law concerning inter-spousal transfers of assets” (2018) Corker Binning
blog; D Chidgey, “For better or for worse: financial remedies and the proceeds of crime” [2014] Family Law
Review 984.

Parker v Financial Conduct Authority [2021] EWCA Crim 956, [2021] 6 WLUK 355.
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7.4

described the appellant as “badly let down by the criminal justice system” and noted
that the case raises “concerns about the fairness of the requirement that issues
concerning the beneficial entitlement to property in the context of confiscation
proceedings under POCA should always be determined in the Crown Court”.” The
Court commented on the importance of such determinations being made by a judge
with “relevant expertise”, either through transfer to the business and property courts or
assignment of a specialist judge to sit in the Crown Court. The Court continued:

This observation is not intended as a criticism of the experienced judge who heard
this matter, but as a reflection of the considerable disadvantages that judges of the
criminal court will face when confronted with issues of this nature, without having (or
being expected to have) expertise in the law of trusts, and without necessarily
having the assistance of specialist counsel.®

In Chapter 10 of the consultation paper, we made a series of provisional proposals
intended to address the problems highlighted above.

(1)

(2)

We provisionally proposed that the Crown Court should retain jurisdiction for
determining confiscation cases.®

We provisionally proposed that the Lord Chancellor should consult with the Lord
Chief Justice to institute enhanced POCA 2002 training for judges eligible to sit
in the Crown Court."

We made three provisional proposals in relation to complex confiscation
11
cases.

(@) Potential complexities in the confiscation hearing should be identified
through questions at the Plea and Trial Preparation Hearing, or when the
complexity comes to light.

(b)  Aclear practice direction be issued that where there is added complexity
in the confiscation hearing, the Crown Court judge should consult with
the Resident Judge about allocation of the case to an appropriately
experienced judge.

(c)  The Lord Chief Justice should consider the institution of “ticketing” of
suitable judges to deal with complex confiscation cases.

We provisionally proposed that when seeking to resolve a complex issue in
confiscation proceedings the court should be permitted to use an assessor,
subject to objections by the parties.'?

We provisionally proposed that where the Crown Court considers that it is in the
interests of justice to do so, it may refer an issue in confiscation proceedings to
the High Court for a binding determination. In considering the interests of

10
11
12
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Parker v Financial Conduct Authority [2021] EWCA Crim 956, [2021] 6 WLUK 355, at [8] and [9].
Parker v Financial Conduct Authority [2021] EWCA Crim 956, [2021] 6 WLUK 355, at [10].
Consultation question 23.

Consultation question 24.

Consultation question 25.

Consultation question 26.



justice, we provisionally proposed that the court should consider, among other
relevant factors: the value of the asset or interest that is subject to the dispute;
the complexity of the issue; and the conduct of the parties.'

7.5 In this chapter, we conclude that proposals (1) to (3) should become
recommendations (with modifications to (3)). We conclude that we should not make
recommendations along the lines of proposals (4) and (5).

OVERVIEW OF POLICY
7.6 That:
(1)  Confiscation hearings must take place in the Crown Court.

(2) Atthe Plea and Trial Preparation Hearing (“PTPH”) the prosecution should
give an indication of whether any potential confiscation proceedings are likely
to be complex.

(3) Ifthe case is likely to be complex, the case should be referred to the Resident
Judge for allocation to an appropriate judge who should deal with both trial
and any potential confiscation proceedings. Ultimately, this is a decision for
the court.

(4) The appropriate judge might be a judge who has been designated as a
“‘complex confiscation judge”. However, this is a matter of discretion, not
necessity, particularly in light of (5).

(5)  All judges who sit in the Crown Court should be provided with enhanced
confiscation training.

(6) The issue of whether confiscation proceedings are likely to be complex can
be revisited prior to those proceedings if it becomes necessary to do so.

PROPOSAL 1 - JURISDICTION OF THE CROWN COURT

The current law

7.7  Under the POCA 2002, the Crown Court has primary jurisdiction for confiscation
proceedings. Confiscation proceedings can come before the Crown Court where the
defendant is convicted in the Crown Court™ and, where the defendant is convicted in
the magistrates’ court, on committal for sentencing or confiscation.' The Crown Court
also has jurisdiction for applications for restraint orders,'® the appointment of

3 Consultation question 27.

4 Proceeds of Crime Act 2002, s 6(2).
5 Proceeds of Crime Act 2002, s 70.
6 Proceeds of Crime Act 2002, s 41.
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management and enforcement receivers,'” and for reconsideration of confiscation
orders."®

The consultation paper

7.8 In the consultation paper we considered that the Crown Court remains the most
appropriate venue for the determination of confiscation. We concluded that it was not
appropriate for confiscation to be allocated to a separate confiscation court, the High
Court, or the magistrates’ court.

7.9 Regarding a separate confiscation court, we considered that establishing such a court
would likely be costly and time-consuming. It would comprise a limited number of
judges and is therefore likely to create a backlog of cases waiting for confiscation.
Transferring confiscation proceedings to a separate confiscation court after the trial
would also require a new judge to assimilate all relevant evidence from what may
have been a long and complex criminal trial, the details of which may be relevant to
the confiscation.'®

7.10 We rejected transferring confiscation to the High Court for similar reasons, as well as
because of the potential shortage of judges to deal with the volume of confiscation
work.20

7.11 Regarding confiscation in the magistrates’ court,?' we noted that defendants currently
have an automatic right of appeal from the magistrates’ court to the Crown Court.?? In
2019, 7,913 such appeals were dealt with across England and Wales.?® A further
2,104 appeals were outstanding. Given the tendency for defendants to seek to appeal
from Crown Court confiscation findings,?* it is highly likely that defendants would seek
to exercise their automatic right of appeal from confiscation proceedings in the
magistrates’ courts. Delaying confiscation proceedings by engaging in prolonged
litigation is a problem that has already been identified by both the courts and
Parliament. We concluded that the advantage of having the same judge deal with
confiscation and the substantive trial may not be possible in the magistrates’ court
because the same bench that dealt with the trial might not be able to deal with
confiscation. Furthermore, confiscation is seen as having the potential to be highly
complex, even when dealt with before the Circuit Bench.

Consultation responses

7.12 We asked consultees whether they agreed with the provisional proposal that the
Crown Court should retain jurisdiction for determining confiscation cases.? The

7 Proceeds of Crime Act 2002, ss 48 and 50.

8 Proceeds of Crime Act 2002, ss 19 to 26.

9 CP 249, paras 10.58 to 10.63.

20 CP 249, paras 10.64 to 10.67.

21 CP 249, paras 10.68 to 10.71.

22 The upcoming Law Commission project to review and consider reform of the criminal appeals framework
will examine these routes of appeal in greater depth, https://www.lawcom.gov.uk/law-commission-to-
undertake-review-of-the-appeals-system/.

28 Ministry of Justice, Crown Court statistics (Quarterly) April to June 2020 (tables). In 2020, there were 4,913
appeals against decisions from the magistrates’ court: Ministry of Justice, Crown Court statistics (Quarterly)
September to December 2020 (tables).

24 Between the 2020 and 2021 edition of HHJ Hopmeier, A Guide to Restraint and Confiscation Orders under
POCA 2002 the number of cases had risen from 507 to over 530.

25 Consultation question 23 (46 responses: 39 (Y), 4 (N), 3 (O); 16 did not answer).
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713

7.14

overwhelming majority of consultees considered that the Crown Court is the
appropriate forum for determining confiscation cases.

The Bar Council’s submission reflected the general position of consultees that “whilst
there are undoubtedly some confiscation cases that pose substantial challenges for
the criminal justice system, the majority are relatively simple once the underlying facts
are understood”.

It was suggested by some consultees that there ought to be a tiered approach to
confiscation, reflecting the differing complexities identified by the Bar Council.
However, there was disagreement as to those tiers. Some considered that simple
cases could be dealt with by the magistrates’ court?® and more complex cases by the
Crown Court. Others considered that simple cases should be dealt with by the Crown
Court and more complex cases by a more specialised forum (whether the High Court
or a specialist confiscation court).?” The disagreement reflected the arguments set out
in the consultation paper and rehearsed above.

Analysis

7.15

7.16

717

7.18

As the Bar Council set out in its response, the fundamental issue lying at the core of
responses was ensuring that whoever determines the confiscation proceedings has
adequate understanding of the relevant law and the facts to make the necessary
determinations. Ultimately, consultees considered that Crown Court judges whose
primary practice and judicial experience relates to the criminal law can deal with most
confiscation cases. As the Bar Council noted and as we set out in the consultation
paper,? judicial continuity is desirable because a trial or sentencing judge will have a
good understanding of the relevant facts of the case. Such continuity can be achieved
most readily by keeping the case in the Crown Court.

If magistrates have dealt with a case, both the need for understanding of the facts and
for continuity might suggest that confiscation in simple cases should be dealt with
before the magistrates’ court. However, the difficulties raised in the consultation paper
and set out above were not substantively addressed in the consultation responses
and so the concerns outlined remain.

Consultees took the view that considerations in complex cases might require more
specialised judicial knowledge. However, the consultation paper raised a number of
ways in which specialist knowledge could acquired.do The mere fact that some cases
are complex does not in itself require that the confiscation hearing in its entirety be
moved to another forum.

The Crown Court remains the optimal forum to conduct confiscation proceedings.
Although several challenges are identified, including in the context of particularly
complex cases, we do not see a convincing case made for whole or partial transfer of
jurisdiction for confiscation proceedings to any of the alternative forums suggested.

26

27

28

Personal response from a member of Sussex Police; South East Confiscation Panel (East Kent Bench);
personal response from a trading standards officer; several practitioners at the National Crime Agency and
National Economic Crime Unit; Association of Chief Trading Standards Officers.

Personal response from a solicitor; David Winch, forensic accountant; personal response from a member of
the Metropolitan Police; Gary Pons (5 St Andrew’s Hill); R3.

CP 249, paras 10.60 and 10.61, 10.98 and 10.99.
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7.19

Moreover, we make several other recommendations in this chapter aimed at
improving the situation in all confiscation cases in the Crown Court, and especially in
complex ones.

7.20

Recommendation 24.

We recommend that the Crown Court retains jurisdiction for confiscation
proceedings.

PROPOSAL 2 — NON-COMPLEX CONFISCATION CASES

The consultation paper

7.21

7.22

7.23

7.24

As was clear in the responses to the consultation question on the appropriate forum,
some confiscation cases are more complex than others. In the consultation paper, we
drew a distinction between “non-complex” and “complex” confiscation cases with
reference to the criteria which are used by the financial remedy unit at the Central
Family Court to identify complex cases.?® We suggested that the presence of similar
factors or arguments should be indicative of complex confiscation cases. In addition to
the factors identified in that list, we identified that added complexity may also arise in
confiscation cases with concurrent proceedings in another area of law (such as before
the family courts).*

We considered that any case not involving complex factors can properly be dealt with
by any judge of the Crown Court.3' However, we also noted that there was little
judicial appetite for confiscation and that the number of appellate decisions each year
is high.%?

Currently, the Judicial College offers confiscation training, but we were told that it is
possible for judges to “sidestep” it. When training is offered, it is for approximately 2
hours.®®* We noted the observations made by the National Audit Office in both 2013
and 2016 about the need for enhanced judicial training for confiscation.®*

We concluded that more extensive training on confiscation would emphasise that
confiscation is a mainstream part of the criminal justice process. We also concluded
that it would equip judges to make greater and more accurate use of confiscation in
day-to-day court business. A similar need for training was highlighted by Sir James
Munby in 2018 in connection with family proceedings in which financial remedies are
in issue. As President of the Family Division, he considered that substantive justice

29 The factors set out pursuant to a Certificate of Financial Complexity in the Financial Remedies Unit of the
Central Family Court include whether a case raises issues of complex asset structures; complex income
structures; assets that are or were held through the medium of offshore trusts or settlements or otherwise

held offshore or overseas; assets that are or were held through the medium of family or unquoted corporate

entities; the value of family assets, trust and/or corporate entities; expert accountancy evidence; and
complex or novel legal arguments.

30
31
32
33
34
35
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CP 249, paras 10.111 to 10.112.

Complex cases are considered more fully below, from para 7.31.
CP 249, paras 10.84 and 10.86.

CP 249, para 10.83.

CP 249, paras 10.81 and 10.82.

CP 249, para 10.87.




could be better achieved in financial remedy proceedings through “an improved
programme of judicial training”.

Consultation responses

7.25 We provisionally proposed that the Lord Chancellor should consult with the Lord Chief

Justice to institute enhanced POCA 2002 training for judges eligible to sit in the Crown
Court.?” The overwhelming majority of consultees supported this proposal, with the
Crown Prosecution Service (“CPS”) describing improved judicial training as “very
important”.

7.26 Some consultees elaborated on the negative consequences of inadequate training,

including errors, unrealistic orders, difficulty enforcing the order and unfairness to the
defendant.® It was also suggested by some consultees that enhanced training may
improve judicial attitudes towards confiscation, which were described as another
obstacle to successful proceedings.®®

7.27 A number of consultees gave examples of topics which they considered require

particular focus for training, including on the determination of property and third-party
rights,*° relevant areas of civil law,*' the role of fairness and the intended purpose of
the legislation,*? and determination of the available amount.*?

7.28 During a meeting with members of the judiciary there was generally consensus that

robust judicial training was very important and that it would support efforts to keep
confiscation matters in the Crown Court.**

7.29 Some consultees’ comments reflected what we discuss in the consultation paper,

namely that judicial training in and of itself is not sufficient to resolve all the existing
problems of the regime.*® Consultees emphasised that this proposal should be
considered alongside other reforms.*¢ Nevertheless, training was considered
important, and it was considered that now is an opportune moment to reform
confiscation training against the background of our recommendations for reform. As
the Bar Council put it:

Given the likely changes to the law that would result from the acceptance of other
proposals within the consultation, it would be an ideal time to ensure that the

36

37
38

39

40
41
42
43
44
45
46

Sir James Munby, 18th View from the President’s Chambers: the on-going process of reform — Financial
Remedies Courts https://www.judiciary.uk/wp-content/uploads/2014/08/view-from-the-president-of-family-
division-20180123.pdf.

Consultation question 24 (50 responses: 46 (Y), 2 (N), 2 (O); 12 did not answer).

Personal response; South East Confiscation Panel, East Kent Bench; Justices' Legal Advisers' and Court
Officers' Service (formerly the Justices' Clerks' Society).

Gary Pons (5 St Andrew’s Hill); personal response from a member of Kent Police; personal response from a
trading standards officer.

Personal response from a member of Kent Police.

Rudi Fortson KC.

Practitioners from the National Crime Agency and National Economic Crime Centre.

Criminal Finance sub group of the Organised Crime Task Force in Northern Ireland.

Judges’ roundtable meeting, 8 December 2020.

CP 249, para 10.104.

Association of Chief Trading Standards Officers; Financial Crime Practice Group at Three Raymond
Buildings; personal response from a solicitor; practitioners from the Criminal Finance sub group of the
Organised Crime Task Force in Northern Ireland; Spotlight on Corruption; Transparency International UK;
UK Anti-Corruption Coalition.
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judiciary were given comprehensive training to ensure a smooth transition and
effective implementation.

Analysis

7.30 In support of our recommendation above (that the Crown Court retain jurisdiction for
confiscation proceedings) we recommend enhanced judicial training for Crown Court
judges. This will assist the smooth conduct of confiscation proceedings, reduce
appeals and, in conjunction with our other recommendations, contribute to more
realistic, accurate and fairer confiscation orders.

Recommendation 25.

7.31 We recommend that the Lord Chancellor should consult with the Lord Chief Justice
to institute enhanced confiscation training for judges eligible to sit in the Crown
Court.

PROPOSAL 3A TO 3C — COMPLEX CONFISCATION CASES

The consultation paper

7.32 As set out at paragraph 7.14 above, we considered that it is desirable that the judge
who hears a trial also hears the confiscation proceedings. We considered that this is
particularly important in complex cases and in our consultation paper we made
provisional proposals to facilitate a timely identification of a suitable judge to deal with
complex confiscation cases. To this end, we made three related provisional proposals.

(1)  The consideration of whether a specialist judge may be necessary for
confiscation should take place at the stage of the Plea and Trial Preparation
Hearing (PTPH).4”

(2) If complexities are identified, the Crown Court judge should consult with the
Resident Judge about allocation of work to an appropriately experienced judge.

(3)  An “appropriately experienced judge” should be one who (in addition to our
proposed general enhanced confiscation training) has been authorised or
“ticketed” to conduct complex confiscation cases.*® We identified that in addition
to full-time judges who may be interested in a confiscation ticket, there are
many part-time fee paid judges of the Crown Court (“Recorders”) who have a
background in civil or family law who are likely to have an interest in applying
their day-to-day expertise in a criminal context.

47 CP 249, paras 10.109 to 10.115.
48 |n other areas of the criminal law, judges must be “ticketed” (for example to conduct murder cases,
attempted murder cases, and serious sexual offences cases). See CP 249, paras 10.101 to 10.108.

162




Proposal 3A — Identifying complexity at the Plea and Trial Preparation Hearing

Consultation responses

7.33

7.34

7.35

We asked consultees whether they agreed with our provisional proposal for
complexity in confiscation to be identified at the PTPH.4°

A very clear majority of consultees favoured this proposal. Again, the Bar Council’s
response was reflective of the general position that:

There is no reason why the PTPH form should not include a question for the
prosecution in relation to the potential complexity of confiscation proceedings, which
can then be taken into account when allocating a trial or sentencing judge.

Several consultees made comments about the principle and practicality of this
proposal.

(1)  With regard to principle, some consultees did not think it was appropriate or fair
to require the defendant to comment on confiscation (a matter which is a
consequence of conviction) before they had been convicted.*°

(2)  With regards to practicality, some consultees were concerned about whether
prosecutors would be able to make an indication of the likelihood of pursuing
confiscation at the PTPH. They indicated that the investigatory work is not
necessarily complete by then and often issues raised and resolved at trial have
a bearing on that decision.®"

Analysis

7.36

7.37

This proposal was intended to encourage the early identification of factors which might
make a confiscation case particularly complex. Complexity will then have a bearing on
which judge is best placed to hear the case and is also relevant to the timetabling
proposals in Chapter 3. Even those consultees cited earlier who raised concerns
about practicalities had no objection to the prompt identification of complex matters.

We acknowledge the force of three particular issues in connection with the defendant
providing evidence about confiscation at the PTPH.

(1) It may violate the presumption of innocence to require the defence to comment
on the complexity of confiscation proceedings pre-trial when such proceedings
only arise as a consequence of conviction. Although in many cases the defence
will already be aware of the likelihood of future confiscation proceedings from
pre-trial restraint proceedings, we accept that to require a defendant to “skip
ahead” and consider events after conviction might raise a perception that the
defendant’s guilt is being pre-judged.

(2) It might amount to a request for disclosure “by the back door”. There are
already regimes for making disclosure orders in connection with confiscation

49 Consultation question 25(1) (47 responses: 35 (Y), 5 (N), 7 (O); 15 did not answer).
5 John McNally, Drystone Chambers; Garden Court Chambers; personal response from a member of the
Metropolitan Police.

51

Environment Agency and the Criminal Law Solicitors’ Association
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7.38

7.39

7.40

prior to conviction.®? However, such orders should only be made after careful
and specific consideration rather than as a matter of routine in every case.
There is also a limitation on how such evidence can be used in light of the
privilege against self-incrimination.>?

(3) Failure by the defence to raise complex issues early may also lead to a
perception that the defendant has been obstructive, potentially casting them in
a negative light during the confiscation proceedings. In 2021 alone there have
been two unsuccessful applications for leave to appeal against confiscation
orders brought on the basis of allegedly negative remarks made by the judge, in
relation to the defendant, prior to confiscation.>*

We therefore considered whether it was appropriate to require only the prosecution to
give an indication of potential complexity of confiscation, particularly in light of the
issues of practicality set out earlier. As we set out in the consultation paper, we did not
consider a requirement to provide an indication at PTPH to be an onerous one, for the
following three reasons.*®

(1)  Under the current law, prosecutors should consider the potential for confiscation
at an early stage. The Code for Crown Prosecutors requires the possibility of
confiscation to be considered when determining the appropriate charge to bring
against a suspect. Furthermore, consideration should be given to obtaining a
restraint order in contemplation of confiscation from the outset of the
investigation.

(2) Whether the defendant is alleged to have “benefited” from their alleged criminal
conduct is likely to be evident from the nature or substance of a charge, with it
often being evident whether a crime has been committed for financial or other
advantage.

(3)  What should be required should only be treated as an indication for the
purposes of case management, and not a binding indication of whether the
prosecution will ultimately pursue confiscation.

We also observed that “it may be that complexities come to light after the PTPH. If
such complexities come to light prior to the confiscation and it is unnecessary for the
trial judge to hear the confiscation we consider that the case could still be allocated to
an appropriately experienced judge for confiscation”.%

We consider that it is appropriate to require the prosecution to answer a question at
the PTPH about whether they envisage any complexities if the case progresses to
confiscation. An affirmative answer is not a binding indication that confiscation
proceedings will be pursued by the prosecution. It is also not the latest time at which
complex issues can be identified and have a bearing on proceedings. However, where
possible, it will contribute to bringing complexities in future confiscation proceedings
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7.41

7.42

forward in the minds of the prosecution at the start of proceedings. In turn, this should
help to facilitate the allocation of an appropriately experienced judge to conduct both
the trial and confiscation.

While we do not anticipate this being an onerous obligation for the prosecution, it is
the intention that it will create a procedural expectation for the prosecution to have
considered the confiscation proceedings at the time of the PTPH such that any failure
to do so could result in a wasted costs order®’ in favour of the defendant because it
may give rise to unnecessary (and costly) delays later. If a defendant does not know
until after the substantive proceedings have concluded that confiscation proceedings
are envisaged, there will be delays in obtaining the evidence they need to justify their
income and expenditure. They will also have to engage legal representation for a
potentially much longer period.

We note that the Criminal Practice Direction XllI (Listing) already requires the
prosecution to identify complexities in the substantive case for the purposes of
allocation.®® To require the prosecutor to provide evidence in relation to confiscation
simply takes this requirement a step further. Perhaps further aligned with our
conclusion is the fact that whilst the prosecution must provide such information to the
court, the defence “may also” do so. %°

7.43

Recommendation 26.

We recommend that the prosecution should be required to make a non-binding
indication on the Plea and Trial Preparation Hearing Form and at the Plea and Trial
Preparation Hearing as to whether they envisage any complexities if the case
progresses to confiscation.

Proposal 3B — Allocating the appropriate judge

Consultation responses

7.44

7.45

There was very strong support amongst consultees for the proposal to amend the
Criminal Practice Direction on allocation to provide a mechanism for an appropriately
experienced judge to be allocated to determine complex confiscation cases.®® There
was a general consensus among consultees that certain cases require particular
expertise.

One solicitor raised a particular example to us in a practitioners’ roundtable
discussion,®' describing cases which raise matrimonial finance issues. She suggested
they might appropriately be dealt with by a “dual ticketed circuit judge” trained in both
family and crime, in particular a circuit judge who also sits on the financial remedy
court and therefore has specialist financial knowledge.

57 Criminal Procedure Rules, r 46.8.

58 Criminal Practice Direction XIII Listing, C.3.

5 Criminal Practice Direction XIII Listing, C.3.

60 Consultation question 25(2) (46 responses: 36 (Y), 4 (N), 6 (O); 16 did not answer).
61 Practitioners’ roundtable meeting, 27 October 2020.
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7.46

7.47

The option of encouraging greater use of High Court judges to sit on confiscation
cases in the Crown Court was highlighted to us multiple times during the consultation,
including by members of the judiciary. There was generally positive support for the
(currently possible) practice of High Court judges sitting in the Crown Court for cases
of particular complexity. This view was similarly expressed at the judges’ roundtable
as well as by a number of participants at the symposium.®? We were told that this
solution importantly preserved the existing routes of appeal from the Crown Court and
avoided the administrative and bureaucratic cost of transferring and returning the case
between different forums.

In answering this question consultees again emphasised that training for all judges
should be a priority. Practically, consultees raised concerns regarding listing practices,
delay and added complexity if cases are moving around regularly.

Analysis

7.48

7.49

7.50

7.51

This proposal was intended to create specific provision in the Criminal Practice
Direction on judicial allocation to encourage consideration of the needs and
complexity of confiscation proceedings.

The Criminal Practice Direction Division XllI (Listing) currently provides that “the
Resident Judge must arrange with the listing officers a satisfactory means of ensuring
that all cases listed at their court are listed before judges, Recorders or qualifying
judge advocates of suitable seniority and experience”.?® We consider that the practice
direction could be amended to ensure that case listing includes listing not only for the
substantive trial but also for confiscation.

This proposal was intended to provide a basis for complex cases to be allocated to
appropriately experienced judges. In particular, we envisaged that this proposal might
facilitate the use of:

(1)  High Court judges sitting in the Crown Court (where confiscation proceedings
are anticipated to raise issues particularly within the expertise of High Court
judges);

(2) complex confiscation judges (see below);

(3) dual ticketed circuit judges, for example judges who specialise in family and
crime (such a judge may be appropriate in cases with a matrimonial finance
element or with concurrent family law proceedings); and

(4) circuit judges and Recorders who sit only in crime and who are not complex
confiscation judges.

We recognise that ultimately judge allocation is a matter for the Lord Chief Justice and
Heads of Division. However, per our recommendation above, we do see the value in
identifying early in proceedings where a case is likely to involve complex confiscation

62 Confiscation symposium, 30 November 2020.
63 Criminal Practice Direction XIII Listing, C.2.
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proceedings so that consideration can be given to whether the case would benefit
from a judge with a greater level of expertise.

7.52 To that end, we recommend that the Criminal Practice Direction on allocation is
updated so that where complex confiscation proceedings are identified at the PTPH
stage, this is taken into account during the allocation process.

Recommendation 27.

7.53 We recommend that the Criminal Practice Direction on allocation is amended such
that where complex confiscation proceedings are identified at the PTPH stage, this
is taken into account during the allocation process.

Proposal 3C - Ticketing confiscation judges
Consultation responses

7.54 There was very good support amongst consultees for a system of identifying particular
judges to deal with complex confiscation cases, although it was again emphasised by
some consultees that further training for all judges is required in order to bring about a
culture change in dealing with confiscation.®

7.55 Three particular concerns were expressed with our provisional proposal on ticketing.®®

(1)  There would be an insufficient number of ticketed judges to deal with
confiscation cases.

(2) Consequently, this would lead to greater delay.
(3) It would disrupt continuity of judge from the trial to confiscation.®®

7.56 We received a positive informal response from a crime Recorder who supported the
idea of a register of judges who “(a) are keen to do the work; and (b) had [undertaken]
special training for it”.5”

Analysis

7.57 As originally envisaged, this proposal was for “ticketed” confiscation judges to be
identified. A “ticketed” judge, as in other areas where this label is used, would denote
a judge who had received an enhanced degree of training and was particularly able
and willing to take on cases of a particular kind. However, contrary to the usual use of
this term, it was never intended to mandate all confiscation proceedings to be
undertaken by ticketed judges.%®

64 John McNally (Drystone Chambers); Bar Council.

65 Consultation question 25(3) (46 responses: 35 (Y), 2 (N), 9 (O); 16 did not answer) and summary
consultation question 5(1) (35 responses: 27 (Y), 7 (N), 1 (O); 2 did not answer).

66 Webinar 1, ‘Preparation for a confiscation hearing and forum’, co-hosted with IALS (8 October 2020).

67 Personal response from a crime Recorder.

68 CP 249, para 10.112.
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7.58 Although we received overall support for this proposal, we consider that it is
appropriate to move away from the language of “ticketing” to make it clearer that the
judges who have undertaken some additional training will not be the only ones eligible
to undertake confiscation proceedings. Rather, the system is intended to facilitate the
role of the Resident Judge in allocation of complex confiscation proceedings by
identifying a pool of possible judges who might be drawn upon if necessary.

7.59 Another option would be for an appropriately specialist High Court judge to sit in the
Crown Court to hear a complex confiscation case (facilitated by the recommendation
above).

7.60 We note that the sum of these proposals accords with the recent comments made by
the Court of Appeal in Parker v FCA and reflects the aim of ensuring that judges with
“relevant expertise” are available to deal with “more complex cases” of confiscation.®®

7.61 Therefore, we have concluded that all judges ought to be offered additional training in
confiscation with some enhanced training made available for those judges who would
seek to take on more complex confiscation cases and that whether this training has
been undertaken should be considered when making allocation decisions.

Recommendation 28.

7.62 We recommend that Crown Court judges ought to be offered additional training in
confiscation (including enhanced training) and whether this has been undertaken
should be considered when making allocation decisions.

PROPOSALS 4 AND 5 - PERMITTING THE JUDGE TO DRAW ON THE ASSISTANCE
OF OTHERS

7.63 In the consultation paper, we considered various options for assisting the judge to
determine complex confiscation cases. This included permitting the judge to sit with
others in the Crown Court, or as a “confiscation chamber” of the First Tier Tribunal.”®
Ultimately, we rejected both of these options.

7.64 We also considered ways of permitting the judge to draw on the assistance of others.
We looked at two options: making use of an assessor and referring discrete matters to
the High Court.

Proposal 4 — Assessors

Current law

7.65 Under section 70(1) of the Senior Courts Act 1981 and Civil Procedure Rule 35.15,
“assessors” may provide expert assistance on discrete points of law in the civil courts.
Similar assistance may be provided to Tribunals under section 28 of the Tribunals,
Courts and Enforcement Act 2007.

69 Parker v Financial Conduct Authority [2021] EWCA Crim 956, [2021] 6 WLUK 355 at [9].
70 CP 249, paras 10.117 to 10.125.
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7.66

7.67

7.68

7.69

7.70

Assessors can be lawyers or other professionals who may have a particular area of
expertise and are able to provide advice to the judge. For example, the assessor may
be a barrister who practises in property or family law and therefore has practical
expertise. Alternatively, an assessor could be an academic or someone who has a
comprehensive knowledge of a discrete legal principle that has arisen in a specific
matter.

Assessors can be directed by the court to prepare a report on a particular matter, in
relation to which the judge requires guidance, and then attend the whole or any part of
the court proceedings.”

The assessor in question could be a judge with relevant expertise. For example, in the
case of Mastercigars Direct Ltd v Withers LLP,”2 Mr Justice Morgan was assisted in
his determination on costs by a report prepared by the senior costs judge acting in the
capacity of a costs assessor.

Under Civil Procedure Rule 35.10(2), a party may object to an assessor, either
personally or in respect of that person's qualification.

Assessors are distinct from “experts” who may be engaged by the parties in criminal
proceedings to give opinion evidence on a particular subject.”® The expert evidence,
unless agreed by the parties, is tested in court like all other evidence presented during
the proceedings.

Consultation responses

7.71

Consultees were divided on this question.” The Bar Council’s response frankly
acknowledged that opinion had been divided as to its response on this question, but
ultimately decided against the proposal. Some were attracted to the idea of using an
assessor to provide both assistance to the court on particularly complex areas of law
and reassurance to the parties.”® Even amongst those who considered assessors a
potentially valuable addition, few consultees had unreserved support for the proposal.
Particular concerns were raised about three issues.

(1)  Several consultees questioned whether the use of an assessor was necessary
or desirable in light of the ability of the parties to call, and the court to hear,
expert evidence from persons who have established expertise in their field.”® It
was felt that an assessor might be used to admit what essentially amounts to
expert evidence “through the back door” or lead to unnecessary complication.””

(2)  Several consultees questioned whether the assessor would ultimately usurp the
role of the judge, and asked whether the problem would be better dealt with

7t Criminal Procedure Rules, r 35.15(3).

72

Mastercigars Direct Ltd v Withers LLP [2007] EWHC 2733 (Admin); [2009] 1 WLR 881.

73 Criminal Procedure Rules, Part 19.
74 Consultation question 26 (45 responses: 31(Y), 8 (N), 6 (O); 17 did not answer) and summary consultation
question 5(2) (34 responses: 15 (Y), 19 (N); 2 did not answer).
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For example, Gary Pons (5 St Andrew’s Hill).

76 John McNally (Drystone Chambers).
7 FCA, Insolvency Service.
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through ensuring that the judge has appropriate expertise. As one consultee
said:

It would be completely wrong to use “expert assessors” because the task they
would be asked to undertake is to make effectively a judicial determination on
the evidence of property rights.”®

(3) Some consultees were concerned about the delay and opportunity for
frustrating proceedings where the appointment and use of an expert assessor is
subject to challenge.

Analysis

7.72

7.73

7.74

7.75

7.76

This proposal was intended to provide the court with access to appropriate specialist
advice on matters that fell outside the usual remit of judges dealing with complex
confiscation cases.

The concept was derived from the civil context in which assessors, pursuant to Civil
Procedure Rule 35.5, offer advice to the court on a subject in which they are an
expert. The assessor is engaged by the court rather than either of the parties. This
process is distinct from expert evidence in criminal proceedings, pursuant to Part 19 of
the Criminal Procedure Rules, in which an expert is engaged by one or more of the
parties to offer an opinion on a subject (in which they are expert) which is admitted as
evidence in proceedings. The evidence may be given live in court by the withess and
may be tested in cross examination.

However, in light of our other recommendations, and the weight of concerns raised by
consultees, we are not convinced that the use of assessors would be suitable.
Assessors appear to have been used successfully in the civil context. Nonetheless,
we are reluctant to add new layers of complexity and challenge to the determination of
confiscation proceedings without promise of significant benefits. It is likely that
assessors would be used infrequently and their use could cause delay.

One of the aims of this review is to make confiscation proceedings, and the law
surrounding them, simpler and more efficient. Creating an obscure and under-used
provision which is at odds with the familiar practice of criminal courts and practitioners
does not meet these aims or match the spirit of simplification and pragmatism driving
our reforms. Parties in confiscation proceedings will remain able to instruct experts in
the normal way.

For these reasons, we do not recommend the use of assessors to assist judges in
confiscation proceedings.

Proposal 5 — Referral to the High Court

The consultation paper

7.77

As highlighted at the start of this chapter, the Crown Court has exclusive jurisdiction
over confiscation proceedings (pre-enforcement). However, as we observed in the
consultation paper, “there may be some circumstances in which complex issues can
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7.78

only be resolved appropriately through recourse to another court”.”® In such a case we
considered that it may be better for a single, binding determination, usually on third
party interests, to be made in the High Court and for the decision to be binding upon
the Crown Court.

We provisionally proposed that where the Crown Court considers that it is in the
interests of justice to do so, it may refer an issue in confiscation proceedings to the
High Court for a binding determination.®’ We envisaged that introducing this measure
would have the benefit of enabling High Court Judges to apply their expertise in a way
that binds the parties and prevents the issue being re-litigated before the Crown Court
and the High Court, as is currently possible.?' By doing so, the routes of appeal would
also be narrowed to one division of the Court of Appeal (the Court of Appeal (Civil
Division)).

Consultation responses

7.79

7.80

7.81

7.82

7.83

7.84

This provisional proposal was met with a mixed response.®? Many consultees
expressed support in principle for the proposal but had practical concerns.

The CPS agreed with the proposal, although they questioned, alongside other
consultees, whether using a ticketed judge may remove the need for a referral to the
High Court. We observe that this is similarly addressed by High Court judges sitting in
the Crown Court.

The Financial Conduct Authority queried the compatibility of this proposal with the
intention that POCA establish a “one-stop-shop” for confiscation at the Crown Court,
which our proposals about enhanced training and ticketing were intended to reinforce.

There was general agreement among those who commented that such referrals
should be limited to very occasional use. The Bar Council said:

It is a power that should be used sparingly, but in a very small minority of cases
there would be a clear advantage to determining an issue in this way. For example,
when victims have launched civil proceedings against the defendant and similar
issues of property and trust law arise in both the criminal and civil jurisdictions.

Concerns about delay and cost were raised by a number of stakeholders, with Andrew
Campbell-Tiech KC describing the ability to refer a discrete issue to the High Court as
creating a route of “interlocutory appeal by another name”.

Reflecting the concerns about cost and delay, one Crown Court judge said the
following:

79
80
81
82

CP 249, para 10.135.

CP 249, para 10.140.

Proceeds of Crime Act 2002, s 59(5).

Consultation question 27 (47 responses: 39 (Y), 2 (N), 6 (O); 15 did not answer) and summary consultation
question 5(3) (34 responses: 18 (Y), 16 (N); 2 did not answer).

171



Referral to the High Court sounds like a great way for Circuit Judges to pass the
buck. In some cases, it would clearly be very valuable; but it could result in great
cost and great delay.®®

7.85 His Majesty’s Courts and Tribunals Service and the NCES also considered that there

would be an administrative burden, with new processes required to facilitate the
transfer of cases. The issue of legal aid transfers and availability if the case was
transferred from a criminal to a civil court was also raised as a matter which would
require resolution by the Legal Aid Agency.

Analysis

7.86 This proposal was intended to provide for an exceptional procedure whereby an issue

in confiscation proceedings could be determined by the High Court. It was intended to
deter defendants or third parties from frustrating normal confiscation proceedings by
going to the High Court to seek a binding determination on an issue after the Crown
Court has decided against them.8* Making the determination in the High Court from
the outset could avoid this delay and the cost of concurrent proceedings. It would
prevent appeals on the same issue before different divisions of the Court of Appeal
because the decision is made only once. We considered this to be particularly
important in light of the high number of appeals brought in confiscation cases.

7.87 We consider that the issues of delay, disruption to legal aid funding and the disruption

of normal routes of appeal militate against the adoption of this provisional proposal,
especially when set against the recommendations to improve judicial training, to
identify complex cases and allocate those cases to specialist judges (including High
Court judges and dual ticketed circuit judges sitting in the Crown Court).

7.88 The issue of making what might be seen as preliminary determinations in the context

of the confiscation proceedings as a whole was considered recently by the Court of
Appeal in the case of Barnet LBC v Kamyab.?® The Court of Appeal concluded that the
judge in the Crown Court had fallen into error when making a preliminary
determination. The Court of Appeal could not immediately vary the order as it did not
have the benefit of the evidence or submissions that would have been made had
there been a full confiscation hearing rather than a mere preliminary determination.
Therefore, a full hearing was required into the substantive case.?®

7.89 The Court of Appeal has previously emphasised “the dangers of proceedings by way

of a preliminary issue in a confiscation matter”.8” This may arise where the court is
either not in possession of all relevant information that would have been raised at the
full substantive hearing, or where the court has to call large amounts of the
substantive evidence that would be raised at such a hearing. In R v Bajaj, the Court of
Appeal described the judge who heard a large amount of evidence on a “preliminary”
confiscation matter as having become embroiled in a “most unfortunate”
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determination, which turned into a “procedurally sorry” state of affairs.® The courts
have long made it clear that confiscation should be a series of logical steps, and to
make adjudications prior to receiving full evidence on one of those steps may lead the
court into error and to an unjust outcome.®

7.90 All of this led the Court of Appeal in Kamyab to say:

It can now be seen that [the judge] should have decided the case at the end, giving
a ruling on all matters. This is the only sensible course in this technically difficult field
where both sides have a right to appeal. We consider that it is the job of the Crown
Court in significant confiscation proceedings such as this to deal with them in the
way we have described. We hope that this point, now made by three different
constitutions of this court, will become much more widely appreciated.®

7.91 Part of the problem with preliminary issues identified in Kamyab arose from the
wording of the legislation. This provided that on the prosecution appeal there was no
power to remit the case to the Crown Court to hear the full evidence and so the full
substantive confiscation hearing had to be listed before the Court of Appeal. The
Court of Appeal called upon the Law Commission to consider a solution to this issue.®’
However, even if the problem of powers on appeal is resolved, we remain cautious of
parcelling up confiscation proceedings and deciding elements in silo without the
benefit of full evidence.

7.92 For these reasons, and those identified by consultees, we do not recommend that
discrete issues in confiscation proceedings should be decided on reference to the
High Court.

88 R v Bajaj [2020] EWCA Crim 1111, [2020] 8 WLUK 177 at [24].

89 R v Whittington [2009] EWCA Crim 1641, [2010] 1 Cr App R (S) 83, at [9] and [20]; R v Moss [2015] EWCA
Crim 713, [2015] 4 WLUK 540, describing the need for a “rigorous step-by-step approach to the process of
identifying and determining the necessary issues in confiscation proceedings” at [41].

%  Barnet LBC v Kamyab [2021] EWCA Crim 543, [2021] 4 WLUK 63 at [62].

91 See Chapter 22 - Appeals - for full discussion of this issue.
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Part 3: Benefit

Part 3 comprises the following chapters and deals with the first of the substantive parts of
confiscation orders, namely the determination of the defendant’s benefit:

Defining and Apportioning Benefit (Chapter 8);

Benefit in Criminal Lifestyle Cases (Chapter 9);

Applying the Criminal Lifestyle Assumptions (Chapter 10); and
Assets tainted by Criminality (Chapter 11).

In these chapters we make recommendations which aim to simplify the way the benéefit is
calculated by the court and assist the court in determining the correct apportionment of
benefit in case of multiple defendants. We also consider the application of the criminal
lifestyle provisions and related assumptions.

The overall purpose of this set of recommendations is to ensure a more accurate and
realistic calculation of the figures that form the basis of a confiscation order.
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Chapter 8: Defining and apportioning benefit

INTRODUCTION

8.1

8.2

8.3

8.4

In Chapter 12 of the consultation paper, we proposed that in determining a

defendant’s “benefit”:

(1)  the court should make an order that the defendant’s benefit is equivalent to
what the defendant “gained” as a result of or in connection with the criminal
conduct for which they were convicted; unless

(2) the court is satisfied that it would be unjust to do so because of the defendant’s
intention to have a limited power of control or disposition in connection with that
gain, in which case, the court may reduce the benefit to an amount which
reflects that limited power.

(83) We described these two elements as the first and second limbs of our
provisionally proposed test of benefit.

In relation to the first limb, we proposed defining “gain” as including:
(1)  keeping what one has;

(2) getting what one does not have; and

(3) gains that are both temporary and permanent.

In Chapter 14 of the consultation paper, we proposed that in assessing benefit to
multiple defendants, the court should be required to make findings as to
apportionment of that benefit.

In this chapter we discuss each of the above proposals and make a series of final
recommendations. We move away from the language of “limbs” and instead describe
a two-stage calculation of “total” benefit. We refer to total benefit for consistency here
because this is the term we adopt for the purposes of calculating the recoverable
amount in Chapter 12 — Recoverable Amount.
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OVERVIEW OF POLICY
8.5 That:

(1)  The defendant’s total benefit should be determined by what they have
“gained” as a result of or in connection with the criminal conduct.

(2)  The definition of “gain” should include:
(@) keeping what one has;
(b)  getting what one does not have; and
(c) gains that both are temporary and permanent.

(3) The defendant’s total benefit may be reduced to reflect their intention to have
only a limited power of control or disposition in connection with their gain.

(4) The determination of gain extends to the assessment of how the gain is
apportioned between the defendant and others.

(5) The defendant must raise any assertions about the extent to which they
intended to have a power of control or disposition over their gain when they
file a response to the prosecution statement of information.

(6) If the court is unable to attribute particular shares to each defendant, the court
should first consider whether it is appropriate to apportion the total benefit
equally between the defendants. Only if the court is unable to attribute
particular shares to each defendant and equal apportionment cannot be
justified should the court make each defendant liable for the total benefit.

(7)  Any findings as to apportionment should be clearly recorded on the face of
the confiscation order.

PROPOSAL 1: DETERMINING THE DEFENDANT’S TOTAL BENEFIT BY WHAT THEY
“GAINED” AS A RESULT OF OR IN CONNECTION WITH THE CRIMINAL CONDUCT
The current law

8.6  Under the current law, the starting point for the determination of a defendant’s
confiscation order is their “benefit” from criminal conduct. Scrutiny of multiple
definitions is required before one can understand what is meant by “benefit”.

(1)  Under section 76(4) of POCA 2002, a person “benefits” from criminal conduct if
they “obtain” property as a result of or in connection with that criminal conduct.

(2)  Pursuant to section 84(2)(b), whether a person “obtains” property depends on
whether they obtain “an interest”in it.
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(3)  Under section 84(2)(h), “an interest” includes any right in property, including a
right to possession.

The consultation paper

The difficulty of possessory rights

8.7

8.8

8.9

The current law is unsatisfactory because anyone who picks up an item of property
from the street has a possessory right. More importantly for confiscation, a drugs
courier, who temporarily holds drugs or cash for a drug dealer, has a possessory right
in the drugs and therefore, using the statutory provisions above, should be treated as
having benefited from the value of the drugs and any cash that they were entrusted to
carry.

The courts have recognised that the outcome just described would be wholly unfair on
the drugs courier. Therefore, they have sought to temper the impact of the law,
effectively by ignoring it." The courts have instead asked whether the defendant has a
“power of control or disposition” over the property and have held that a drugs courier
does not have such a power in relation to the drugs or money that they carry and so
their benefit should be limited to the fee they were paid.

The case law suggests that the bare possessory rights of the courier should
“ordinarily” be disregarded (the implication being that objectively valuable possessory
rights should be treated as having been “obtained”).?2 As we recognised in the
consultation paper, this:

(1) fails to create certainty in the law; and

(2) conflates the issue of whether benefit is obtained with the valuation of that
benefit.?

8.10 As we observed in the consultation paper, the fact that the test applied by the courts

ignores the express wording of the legislation is not satisfactory, both because it is
intellectually disingenuous and because it largely ignores the fact that a possessory
right can be extremely valuable to the individual who holds it against the world at
large.*

The difficulty of the power of control or disposition test

8.11

The court’s focus is now “ordinarily” on whether the defendant had a power of control
or disposition over the property. As we set out in the consultation paper, the test is not
apt to cover scenarios where:®

(1)  property is held in a trust (eg the value of a pension fund has increased as a
result of crime) as there may be no power of control or disposition;

R v Allpress [2009] EWCA Crim 8, [2009] 2 Cr App R (S) 58.

Confiscation of the proceeds of crime after conviction: A consultation paper (2020) Law Commission
Consultation Paper No 249, paras 12.89 to 12.93.

CP 249, para 12.91.

CP 249, para 12.26.

CP 249, paras 12.191 to 12.195.
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(2) the defendant may have solely a reversionary interest in property only when the
current bailment ends; or

(3) the defendant has what might be described (at best) as tenuous control. This is
demonstrated through the “extreme and startling”® outcome in Mooney v HM
Advocate, where the defendant induced HM Revenue and Customs (“HMRC”)
to pay the claimants rebates that were not due to them. The rebates were paid
directly to the claimants and did not go through the defendant. The claimants
then paid a commission to the defendant for the rebate. The court considered
that the defendant “controlled the amount of her profit from crime by maximising
the repayments to be made by HMRC... by her actions she was in control of the
total sum disbursed by HMRC”.”

8.12 As we set out in the consultation paper, the test of control or disposition has led to
inconsistent outcomes. Where a defendant holds money in cash on behalf of another,
the courts have concluded that there is no power of control or disposition over that
money and so that money has not been “obtained” by the defendant. However, where
a defendant holds money in a bank account on behalf of another, there is such a
power because the holder of the bank account can direct the bank as to what to do
with the balance. Accordingly, the money is “obtained” by the defendant. In both cases
the defendant obtained a principal sum and was paid a commission, yet in only one
case is the principal sum treated as benefit.?

The use of civil law principles

8.13 ltis perhaps unsurprising that the Supreme Court has made it clear that “the word
‘obtain’ should be given a broad and normal meaning”® and that “the proper
application of these provisions requires a more purposive approach than the
mechanical application of the law of property”.’® The Court of Appeal has also stated
that obtaining should be interpreted in such a way that any outcome is not “far
removed” from what the confiscation legislation is intended to achieve.

8.14 It is apparent that to achieve a just outcome, the courts have sought to distance
themselves from what appears to be a logical way of analysing whether someone has
obtained something, because the benefit test stops at the point of “obtaining”. The
courts ask whether at any point property has come into the defendant’s possession or
whether the defendant has obtained any right in that property if it has not yet come
into their possession. There is currently no safety valve that can temper the
determination of whether the obtained property amounts to a benefit.

8.15 Through the courts seeking to distance themselves from a strict application of the
wording of the legislation, the wording itself has been ignored. This has created
uncertainty. Moreover, the test used does not cover all eventualities.

CP 249, para 12.193.
Mooney v HM Advocate [2019] HCJAC 49, [2020] JC 1 at [13].
CP 249, see the lengthy discussion of benefit and method of transfer from paras 12.102 to 12.121.
R v Ahmad [2014] UKSC 36, [2015] AC 299 at [45].
0 Rv Harvey [2015] UKSC 73, [2017] AC 105 at [11].
' Rv Allpress [2009] EWCA Crim 8, [2009] 2 Cr App R (S) 58 at [76].
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Consultation responses

8.16

8.17

8.18

8.19

As discussed above at 8.1, in the consultation paper we referred to the two stages of
our proposed new benefit test as the two “limbs”:

(1)  the court should make an order that the defendant’s benefit is equivalent to
what the defendant “gained” as a result of or in connection with the criminal
conduct for which they were convicted; unless

(2) the court is satisfied that it would be unjust to do so because of the defendant’s
intention to have a limited power of control or disposition in connection with that
gain, in which case, the court may reduce the benefit to an amount which
reflects that limited power.

Consultees were asked about both limbs of the test, and a clear majority of consultees
supported the provisional proposal.'?

Positive comments about the first “limb” included those from prosecutorial agencies
including the Serious Fraud Office, who said that “an approach based on gain offers
the possibility for a fairer and realistic approach to benefit over the current approach.”
Similarly, the Financial Conduct Authority (“FCA”) agreed saying, “determining what a
person has gained is a straight-forward test which can properly be applied to capture
benefit from crime.” The Insolvency Service was also supportive; in their view, “this
will make the law clearer, removing some artificial distinctions, resulting in a fairer
outcome.”

In contrast, the Crown Prosecution Service (“CPS”) considered that the move from
obtaining to gaining would be a move towards the concept of “profit”, questioning
whether this is right in public policy terms. We do not agree that the proposal was a
move towards a profit model; we explain why a profit model is undesirable below.

Others who were against a test of “gain” considered that the test of “gain” changed
very little substantively'® because it did not in fact move towards a concept of profit. A
“profit” model was supported by, for example, Professor Johan Boucht, Dr Craig
Fletcher and Garden Court Chambers.™

Analysis

8.20

As set out above, the courts have had to distance themselves from the strict wording
of the broad test of “obtaining” under POCA 2002 in order to reach what is perceived
to be the “just” outcome in a case. Our provisional proposal to introduce a two-stage
test for benefit was intended to capture both that broad test (what, if anything, has
been “gained”) and to permit a just outcome to be reached.

Consultation question 28 (44 responses: 29 (Y), 5 (N), 10 (O); 18 d