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Mitigate to accumulate: a new take on 
the breach/benefit conundrum
KEY POINTS 
�� The Supreme Court has emphasised the need for there to be a “close link” between loss 

and benefit, if the benefit is to be taken into account when assessing loss. The benefit must 
have been caused either by the breach or by a successful act of mitigation.
�� However, establishing causation depends on the application of 11 key principles, set out by 

Popplewell J at first instance and implicitly accepted by the Supreme Court.
�� The application of those principles will inevitably be fact sensitive, cumbersome to argue 

and difficult to accurately predict.
�� In claims relating to financial contracts, mastery of the detail and structure of any relevant 

transaction is likely to be key.

Damages for breach of contract are compensatory. But the innocent party is obliged to 
take reasonable steps to mitigate their loss. If that mitigation gives rise to a financial 
benefit which outstrips their loss, must that be taken into account? That was the subject 
of the Supreme Court decision in Globalia Business Travel SAU v Fulton Shipping Inc of 
Panama (the New Flamenco) [2017] UKSC 43. This article examines that decision, and 
its potential impact, particularly on those operating within the finance industry.

THE FACTS

■The New Flamenco concerned a time 
charterparty of a ship (the Vessel). An 

existing charterparty was due to expire on  
28 October 2007. The parties agreed to 
extend it for two years, until November 2009. 
The charterers then disputed having reached 
any such agreement.

The owners treated the charterers as 
being in anticipatory repudiatory breach. In 
August 2007, they accepted the breach as 
terminating the charterparty. In September, 
they commenced arbitration, seeking damages 
in the sum of the lost profits they said they 
would have earned between October 2007 
and November 2009.

By October 2007, the owners had 
concluded that there was no available 
chartering market for the Vessel. Instead, 
they reached an agreement with a third 
party to sell her for $23,765,000. She was 
accordingly re-delivered by the charterers on 
28 October 2007, and sold on by the owners. 

The following year, in September 2008, 
Lehman Brothers collapsed, prompting a 
global financial crisis.

Meanwhile, the arbitration rumbled on. 
A hearing finally took place in May 2013. But 
by that time, it was apparent that the financial 
crisis had wiped millions of dollars off the 
value of the Vessel. The arbitrator found that, 
if she had been retained by the charterers 
until November 2009, her value on re-delivery 
to the owners would have been just $7m. 

Seeing as she had been sold for over 
three times that sum, the owners had, on one 
view, benefited from the charterers’ breach. 
The charterers argued that the owners had 
to give credit for that benefit, in the sum of 
£16,765,000 (the difference in value). That sum 
was greater than the value of the owners’ claim; 
if taken into account, the owners would receive 
nothing. Unsurprisingly, the owners argued that 
the difference in value was legally irrelevant. 

The arbitrator found in favour of the 
charterers, declaring that they were entitled 
to a credit. The owners appealed to the High 
Court ([2014] EWHC 1547 (Comm)).

THE JUDGMENTS
It is important to put this litigation into 
context. Since 1912, the leading case on 

recovering avoided losses had been British 
Westinghouse Electric and Manufacturing 
Co Ltd v Underground Electric Railways Co 
of London Ltd [1912] AC 673. In that case, 
Viscount Haldane LC proposed a deceptively 
simple test:

‘when, in the course of [the claimant’s] 
business, he has taken action arising 
out of the transaction, which action has 
diminished his loss, the effect in actual 
diminution of the loss which he has 
suffered may be taken into account, even 
[where] there was no duty on him to act’ 
(p689) 

Some limited inroads were made into that 
principle, most notably in the “reviving 
market” cases (The Wren [2012] 1 All ER 
(comm) 402 and The Kildare [2011] 2 Lloyd’s 
Rep 360), and the “available market” cases 
(The Elena d’Amico [1980] 1 Lloyd’s Rep 
75). But otherwise, British Westinghouse had 
remained authoritative for over 100 years. 

HIGH COURT
In The New Flamenco, Popplewell J at first 
instance appeared to shun the broad-brush 
test set out in British Westinghouse. He did not 
disagree with the analysis, but considered it 
incomplete, since it only addressed the causal 
nexus between breach and mitigating step; it 
did not consider any link between mitigating 
step and benefit ([23]), or the necessary 
question of a direct link between breach and 
benefit ([45]). 

In light of these complexities, he 
described the search for one single general 
rule as ‘elusive’ ([63]). Instead, he conducted 
a rigorous analysis of the existing case law, 
and extracted 11 key propositions ([64]). 
Essentially, he served up a “cheat sheet” of the 
relevant principles which fall to be applied 
when considering the relationship between 
benefit and breach.
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Applying those principles, he allowed 
the owners’ appeal, on the grounds that the 
benefit which they had accrued was not legally 
caused by the breach. The charterers appealed 
to the Court of Appeal ([2015] EWCA Civ 
1299).

COURT OF APPEAL
The Court allowed the appeal, endorsing 
the broader British Westinghouse approach. 
Longmore LJ specifically relied upon, and 
echoed, the dicta of Viscount Haldane LC, 
stating that:

‘if a claimant adopts by way of mitigation 
a measure which arises out of the 
consequences of the breach and is in the 
ordinary course of business and such 
measure benefits the claimant, that 
benefit is normally to be brought into 
account in assessing the claimant’s loss 
unless the measure is wholly independent 
of the relationship of the claimant and 
defendant’ ([23]) 

In doing so, he indicated that a single, broad-
brush test was back in favour; the default 
rule was that a benefit should be taken into 
account, with a limited carve-out where it is 
‘wholly independent’ of the breach. 

The owners appealed to the Supreme 
Court.

SUPREME COURT
The Supreme Court (Lords Neuberger, 
Mance, Clarke, Sumption and Hodge) 
allowed the owners’ appeal. Like Popplewell J, 
they concluded that the benefit the owners 
had accrued was not legally caused by the 
breach.

Lord Clarke, giving the only speech, 
reasoned that the fall in the value of the 
Vessel was not relevant to any analysis of the 
owners’ loss:
�� The relevant test was ‘whether there is a 
sufficiently close link between [benefit and 
loss] ... the benefit to be brought into account 
must have been caused by either the breach 
of the charterparty or by a successful act of 
mitigation’ (at [30]). 
�� That test could not be satisfied here, 

because the owners could have chosen 

to sell the Vessel at any time before, 
during, or after expiry of, the term of the 
charterparty. 
�� That decision was a commercial 

matter for the owners, and depended 
on their own analysis of the relevant 
risk; essentially, they were choosing to 
speculate on the market.
�� The decision to sell was the result of that 

speculation and not of the charterers’ 
breach; ‘there was nothing about the 
premature termination of the charterparty 
which made it necessary to sell the Vessel ’ 
(at [32]).
�� The termination of the charterparty 

did not, then, cause the sale; it merely 
provided the occasion for it.

The wrinkle in that reasoning was that both 
parties had accepted that the owners could 
not have concluded an alternative charterparty 
in October 2007. If there was no available 
chartering market, and that was the reason 
for the owners’ decision to sell, was that really 
nothing to do with the charterers’ breach? In 
the Court of Appeal, Longmore LJ thought 
not, and that was a central plank of that court’s 
decision in favour of the charterers.

The Supreme Court, however, approached 
that issue differently, instead focusing on the 
difference in type between the loss (of income) 
and the benefit (a capital gain). Lord Clarke 
noted that:
�� had there been an available charter 

market, the measure of loss would have 
been the difference between the rate 
agreed and the rate achievable under 
alternative charterparties;
�� that measure would have been unaffected 

by the sale of the Vessel;
�� the fact there was no available charter 

market did not affect that analysis; 
�� ‘The relevant mitigation ... is the acquisition 
of an income stream alternative to the income 
stream under the original charterparty. 
The sale of the Vessel was not of itself an 
act of mitigation because it was incapable of 
mitigating the loss of the income stream’ (at 
[34]). 

Accordingly, since the sale was not caused 
either by the breach, or by a successful act of 

mitigation, the charterers were not entitled to 
appropriate the benefits arising from that sale.

While Lord Clarke’s speech only specifically 
endorsed one of Popplewell J’s 11 principles 
([30]), it recited them all, and expressed 
no doubt or disagreement, preferring his 
reasoning to that of the Court of Appeal. In 
the light of that, Popplewell J’s more complex 
multifactorial analysis is likely to serve as the 
starting point for future cases. 

IS THE BENEFIT OF THE SAME TYPE 
AS THE LOSS?
The type of loss is likely to bear heavily on 
the question of whether a related benefit 
should be taken into account. True, both 
Popplewell J ([64]) and Lord Clarke ([22] and 
[30]) emphasised that a benefit did not need 
to be of the same kind as the loss. But at the 
heart of the Supreme Court’s reasoning lay the 
conclusion that the sale of the Vessel was not 
capable of mitigating the loss caused by the 
breach, because the sale resulted in a capital 
gain, rather than a gain in income. Lord Clarke 
did acknowledge that the sale might be relevant, 
for example, if its effect was to capitalise the 
value of the hire payments, but that would not 
make the sale itself an act of mitigation. 

On its face, then, it is difficult to envisage 
a circumstance in which the sale of an asset 
could ever be said to have been caused by 
breach of a hire contract; thus the benefits 
associated with such a sale could never 
be taken into account when calculating 
damages in respect of that breach. On that 
basis, commercial entities can be reasonably 
confident that selling income-generating 
capital assets is not likely to impact negatively 
upon a claim for lost income.

That is all well and good where, as here, 
the dispute relates to the hire of a tangible 
asset, and there is a clear distinction to be 
drawn between income and capital. But 
what of other types of transaction? It is not 
difficult to imagine a more complex financial 
arrangement, where capital investment 
might be more closely connected to a relevant 
income stream. In those circumstances, 
differentiating between a well-timed 
commercial decision to realise capital, and a 
fire sale resulting from a breach, is likely to be 
a thorny business. 
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PRACTICAL APPLICATION IN 
FINANCE CASES
All that leads to the question; how is the 
impact of this case likely to play out for those 
operating within the finance industry?

Let us imagine a simple futures contract, 
in which we have agreed that we will buy 
10,000 units at £40 per unit on 1 August 
2018. The trader later disputes having reached 
that agreement and indicates that he or she 
intends to sell their goods to someone else. We 
elect to treat the trader as being in repudiatory 
breach. On 1 August 2018, the market price is 
£45 per unit. On the face of it, we have a claim 
for £50,000 worth of lost profits. 

Meanwhile, however, we have agreed to 
invest our money elsewhere. The market 
moves in our favour, and we benefit in the sum 
of £100,000; more than our claim for lost 
profits. Can the defendants appropriate that 
benefit to defeat our claim? 

The answer will lie in a detailed factual 
analysis of the circumstances surrounding the 
transactions in question, following the dicta of 
Popplewell J. For example:
�� How has our money been reinvested? 

Have we entered into an alternative 
futures contract, or an option, or 
purchased stock or capital assets? If 
we have re-invested our money in a 
way which offers us a different type of 
benefit to our original contract, that 
may be significant. Plainly, therefore it 
is important to be clear about whether 
a benefit can properly be described as 
income, or as a capital gain.
�� Is the subsequent investment one which 

we could have made at any point either 
before, during, or after the original 
contract? If so, arguably it is entirely 
distinct and does not need to be taken 
into account.
�� Is there a direct interface between 

the breach and our re-investment; for 
example, was the futures market in 
which we originally sought to invest 
particularly volatile? If so, that might 
weigh against us.
�� Are there any relevant policy 

considerations which would mitigate 
our later investment being taken into 
account? In the context of commercial 

financial transactions, it is difficult 
to envisage what such considerations 
might be, but an analysis of the relevant 
regulatory requirements might provide a 
starting point for any such argument.

The existing jurisprudence relating to 
financial transactions may also assist. Much 
of it will still stand, as long as it is consistent 
with The New Flamenco. For example: 
�� Where there is a contract for the sale 

of shares and the buyer breaches that 
contract, the recoverable loss is the value 
of the shares as at the date of the breach: 

‘if the seller retains the shares after 
the breach, the speculation as to the way 
the market will subsequently go is the 
speculation of the seller, not of the buyer; 
the seller cannot recover from the buyer 
loss below the market price at the date of 
the breach if the market falls, nor is he 
liable to the purchaser for the profit if the 
market rises’ (Jamal v Moolla Dawood Sons 
& Co [1916] 1 AC 175 at p 179)

�� Where there is a contract for the sale of 
an asset for which the market is volatile 
(eg oil), and the seller breaches that 
contract by supplying oil which is not of 
the requisite quality, the buyer can sue 
the seller for breach, but is still left with 
the oil, whose value may yet depreciate. 
Accordingly, the buyer is entitled to 
hedge, in order to protect against the 
risks posed by a long open position in 
a volatile market; doing so constitutes 
good mitigation (Choil Trading SA v 
Sahara Energy Resources Ltd [2010] 
EWHC 374 (Comm)). On that basis, 
and despite the fact that profits accruing 
from those hedging positions are of a 
different kind to the losses occasioned by 
the breach of a contract of sale, any such 
profits would likely need to be taken into 
account.
What is plain from all of this is that 

mastery of the detail and structure of any 
relevant financial arrangement will be key. 
In order to properly apply Popplewell J’s 
principles, the court is likely to want to look 
under the hood of any transaction, and 

establish its true characteristics. Further, it 
may be that a proper analysis of the structure 
of an agreement enables it to be clearly 
brought within the scope of relevant existing 
jurisprudence, thus avoiding the need to rely 
on Popplewell J’s cheat sheet to work out the 
answer from first principles.

A final word of caution. The application 
of New Flamenco principles will be highly 
fact sensitive. Not only will that make any 
outcome more difficult to predict, but it also 
limits the prospects of successfully appealing 
an adverse first instance decision. In those 
circumstances, parties would be wise to 
investigate in forensic detail at an early stage.

CONCLUSION
British Westinghouse was the leading case on 
avoided losses for 105 years. While it has not 
formally been overruled, it appears to have 
been heavily supplemented by Popplewell J’s 
11 principles. No longer will a single broad-
brush test be sufficient. Instead, it looks as if 
the courts will rigorously apply the rules of 
causation, despite that having previously been 
described as a ‘not particularly enlightening’ 
answer to the breach/benefit question 
(Bacciottini & anr v Gotelee and Goldsmith (A 
Firm) [2016] EWCA Civ 170 at [62]).

Professor Stephen Hawking once said 
that ‘the eventual goal of science is to provide a 
single theory that describes the whole universe’. 
Unfortunately, The New Flamenco confirms 
that the eventual goal of the Supreme Court 
is somewhat different. Accordingly, anyone 
grappling with avoided loss arguments 
should be sure to arm themselves with 
Popplewell J’s 11 principles, and get ready to 
delve into detail. n

Further Reading:

�� Syndicated loans and the res inter alios 
acta principle: when can an arranger 
claim for loss it did not suffer? (2017) 
1 JIBFL 14.
�� Consequential loss exclusions in 

financial mis-selling claims (2017)  
5 JIBFL 277.
�� LexisPSL: Banking & Finance Practice 

note: Mitigation in contractual breach 
claims.
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