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Taxation and expropriation under 
bilateral investment treaties: setting the 
standard
Barrister Matthieu Gregoire considers the differing approaches of tribunals in Bilateral 
Investment Treaty disputes in determining whether tax measures imposed by the 
State amount to expropriation of an investor’s assets.

INTRODUCTION

■A prudent investor will factor in the 
likelihood that a tax regime may change 

over the course of its investment in the host 
State.1  Despite this, radical shifts in tax 
regimes may have catastrophic consequences 
for an investor. 

Tribunals have been ready to find that 
tax measures may amount to expropriation. 
However, the difficulty in balancing 
investors’ rights under Bilateral Investment 
Treaties (BITs) with the importance of 
allowing States to regulate their own 
fiscal affairs has led to radically different 
approaches by tribunals. 

BITS AND TAXATION: THREE 
APPROACHES IN INTERNATIONAL 
TREATIES
The level of protection afforded against 
taxation measures within BITs varies:2 

Many investment treaties have clauses 
that exclude tax matters from the juris-
diction of an investment treaty dispute, 
mostly in relation to the Most Favoured 
Nation (MFN) or National Treatment 
clauses.3 This approach is consistent 
with the view that a State’s control 
over its fiscal regime is a linchpin of 
sovereignty. 
Investment treaties occasionally contain 
qualified exclusions, such Art 21(1) of 
the Energy Charter Treaty, Art 2103  
of NAFTA or Art XIII of the US 
model BIT, which delineate the circum-
stances in which taxation measures may 
be arbitrable. 

Some BITs contain no limitation or 
exclusion of tax measures from the pro-
tections they afford.

For those treaties that do not contain a 
carve-out for fiscal measures, tribunals have 
readily asserted jurisdiction over disputes 
arising out of tax measures. 4 This is largely 
because rather than the tax measure itself 
being the subject of the arbitration, it is 
the effect of that measure on the investor, 
which elevates the dispute to an investment-
treaty dispute.  

DEALING WITH TAXATION: 
ARBITRAL PRACTICE
Allowing for the differences in wording of 
the relevant BITs, arbitral tribunals have 
dealt with the matter in two main ways: 
some have appeared to set a distinctly 
higher threshold for (usually indirect) 
expropriation as a result of taxation 
measures; others apply – or seek to apply 
– the same standard for expropriation 
regardless of the measure at issue.

Applying a higher standard to 
taxation measures
The narrow relationship between sovereignty 
and regulations of fiscal measures has led 
some tribunals to adopt an arguably more 
deferential approach. In EnCana v Ecuador, 
the tribunal considered that: 5

“From the perspective of expropriation, 

taxation is in a special category. In 

principle a tax law creates a new legal 

liability on a class of persons to pay 

money to the State in respect of some 

defined class of transactions, the money 

to be used for public purposes. In itself 

such a law is not a taking of property; 

if it were, a universal State prerogative 

would be denied by a guarantee against 

expropriation, which cannot be the 

case. Only if a tax law is extraordinary, 

punitive in amount or arbitrary in 

its incidence would issues of indirect 

expropriation be raised.” 

It further emphasised that: 

“In the absence of a specific 

commitment from the host State, 

the foreign investor has neither the 

right nor any legitimate expectation 

that the tax regime will not change, 

perhaps to its disadvantage, during 

the period of the investment. Of its 

nature taxation reduces the economic 

benefits an enterprise would otherwise 

derive from the investment; it will only 

be in an extreme case that a tax which 

is general in its incidence could be 

judged as equivalent in its effect to an 

expropriation of the enterprise which 

is taxed.”6 

In Link-Trading v Moldova, 7 a dispute 
concerning the withdrawal of customs and 
tax exemptions, the tribunal also appeared 
to consider that, by its very nature, taxation 
warranted special treatment. Noting that 
“customs policy is a matter that clearly falls 
within the customary regulatory powers of 
the state”,8 the tribunal emphasised that “[a]s 
a general matter, fiscal measures only become 
expropriatory when they are found to be an 
abusive taking”.9 
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Toward the application 
of ordinary principles of 
expropriation to tax measures?
Other tribunals have considered that the 
ordinary principles of expropriation are 
perfectly capable of dealing justly with 
fiscal measures. Prior to the EnCana v 
Ecuador decision, the tribunal in Feldman 
v Mexico10 had considered that a tax 
measure may amount to expropriation 
where the investor had an acquired right, 
with regard to which, the authorities, 
by virtue of a “sufficiently restrictive” 
measure, had behaved in a discriminatory, 
or arbitrary way. However, the tribunal 
found that there had been no (indirect) 
expropriation,11 on the basis of a 
combination of the following:12

not every business problem expe-
rienced by a foreign investor is an 
expropriation under Art 1110;
NAFTA and principles of customary 
international law do not require a 
State to permit “grey market” exports 
of cigarettes;
at no time had the relevant law 
afforded Mexican cigarette resellers a 
“right” to export cigarettes;
the Claimant’s investment remained 
under the complete control of the 
Claimant.

In Paushok v Mongolia,13 the tribunal 
appeared to reject the Claimant’s analysis, 
which was based on its interpretation of 
EnCana v Ecuador. The Respondent had 
maintained that the ordinary principles 
set out in LG&E v Argentina applied 
to expropriatory claims,14 and that 
there therefore could not be a finding of 
expropriation as the measure:

did not deprive the investor of 
essentially the entire benefit of their 
investment (there was no substantial 
impact translating into a loss of con-

trol over the investment);
was not a disproportionate exercise of 
State power, taking into account the 
need the measure was addressing;
was not permanent.

The tribunal appeared to base its 
rejection of the expropriation claim 
largely on the experts’ concession on the 
profitability of the investments despite the 
measures, impliedly accepting the test put 
forth by the Respondent.15

 In Occidental v Ecuador,16 the tribunal 
also appeared to apply a more general 
threshold of expropriation,17 finding 
that the measure was “tantamount to 
expropriation” on the basis of the test set 
out in Metalclad v Mexico, namely that:18

“Thus, expropriation under NAFTA 

includes not only open, deliberate and 

acknowledged takings of property, 

such as outright seizure or formal or 

obligatory transfer of title in favour 

of the host State, but also covert 

or incidental interference with the 

use of property which has the effect 

of depriving the owner, in whole 

or in significant part, of the use or 

reasonably-to-be-expected economic 

benefit of property even if not 

necessarily to the obvious benefit of the 

host State”

Practical effects of contrasting 
approaches by tribunals
In practical terms, the difficulty in 
dealing with fiscal regimes in the context 
of investment treaty arbitration has led 
to somewhat contradictory decisions. 
In rejecting a claim for expropriation, 
the tribunal in Paushok v Mongolia19 

considered the fact that other mines 
were able to operate under the relevant 
tax legislation, that there was no loss of 
control of the investment on the part  

of the investor and that the investor 
made a slight profit notwithstanding 
the measure. The tribunal in EnCana 
v Ecuador also found the fact that the 
investor made a profit to be a relevant 
consideration.20 

In contrast, in Revere Brass and 
Copper,21 the (domestic) arbitration 
tribunal found that the imposition of 
a new production tax which prevented 
Revere “from exercising effective control 
over the use of disposition of a substantial 
portion of its property” amounted to 
expropriation even though the investor 
was making a profit.

A purposive approach?
Consistent with the application of an 
“ordinary” standard for expropriation, 
certain recent decisions have sought to 
focus on the effects of the measure rather 
than the decision itself. In Quasar de 
Valores et al v The Russian Federation,22 
the tribunal set out the test as follows: 
“if the ostensible collection of taxes is 
determined to be part of a set of measures 
designed to effect a dispossession outside 
the normative constraints and practices 
of the taxing authorities”,23 these could 
amount to expropriation for purposes of 
the investment protection treaty.

The tribunal in Yukos v The Russian 
Federation appeared to have adopted a 
similarly purposive approach. Responding 
to the question put by Counsel for the 
claimant to the arbitral tribunal in the 
Quasar arbitration, namely “[w]hy would 
Russia have treated Yukos as it did if 
its purpose was to collect taxes?”,24 the 
tribunal concluded that “the primary 
objective of the Russian Federation  
was not to collect taxes but rather to 
bankrupt Yukos and appropriate its 
valuable assets”.25 

Given this primary purpose, the 
tribunal concluded that while the Russian 
Federation had not explicitly expropriated 
Yukos, or the holdings of its shareholders, 
the measures that the Russian Federation 
had taken in respect of Yukos had an 
effect equivalent to nationalisation or 
expropriation.26

... the difficulty in dealing with fiscal regimes in the 
context of investment treaty arbitration has led to 
somewhat contradictory decisions.  

630 November 2015 Butterworths Journal of International Banking and Financial Law

TA
X

AT
IO

N
 A

N
D

 E
XP

RO
PR

IA
TI

O
N

 U
N

D
ER

 B
IL

AT
ER

A
L 

IN
VE

ST
M

EN
T 

TR
EA

TI
ES

: S
ET

TI
N

G
 T

H
E 

ST
A

N
D

A
RD Feature



CONCLUDING REMARKS
While the importance of fiscal measures to 
national sovereignty cannot be disputed, 
there appears to be no foundation – whether 
in international customary law or on the 
basis of treaty interpretation – for tribunals 
to heighten the threshold for a finding 
of expropriation to be made where the 
offending measure is taxation. The general 
trend towards analysing the purpose of the 
measure, and applying the usual standard for 
expropriation, is to be welcomed.  
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