


23 May 2014   |   www.newlawjournal.co.uk16 legal update wills & probate

Were deletions from the will 
appropriate?
As to the question of whether this will had 
been duly executed with the necessary 
knowledge and approval, their Lordships 
rejected the notion that it could be held 
to have been so by a process of deletion, 
of which the testator clearly neither knew 
nor approved. They held it to be quite 
inappropriate to invoke that principle 
in order to justify selecting phrases 
and provisions from a will intended to 
be signed by someone else, a process 
characterised as a word game with 
haphazard outcomes.

Was the document a “will”?
The courts below had been impressed by 
the argument that Mr Rawlings’ will was 
not a will for the purposes of s 20 of AJA 
1982, having arguably failed to satisfy the 
requirements of s 9 of WA 1837 and not 
having been made with the knowledge 
and approval of Mr Rawlings. 

While accepting that the will was 
plainly not executed with Mr Rawlings’ 
full knowledge and approval, Lord 
Neuberger was not persuaded that it 
failed to comply with s 9 of WA 1837. The 
document was intended to be a formal 
will and, to this end, had been signed 
by Mr Rawlings in the presence of two 
witnesses. Furthermore, it was clearly Mr 
Rawlings’ intention, at the time of signing 
the will, that it should have effect as such.

Notwithstanding this conclusion, their 
Lordships went further. Assisted by the 
decision in Re Resch’s Will Trusts [1969] 1 
AC 514, [1967] 3 All ER 915 Lord Neuberger 
concluded that a document did not have 
to satisfy the formal requirements of s 9 
of WA 1837, or be made with the requisite 
knowledge and approval, in order for it to 
be subject to a court of construction, and be 
capable of being rectified pursuant to s 20 
of AJA 1982.

Their Lordships held that the reference 
to a “will” within s 20 of AJA 1982, applies 
to any document bona fide intended to be 
a will, or alternatively a document that 
once rectified constitutes a valid will, 
rectification operating retrospectively. 

The court therefore, had little difficulty 
in concluding that the document in this 
case, as executed by the testator, was 
nonetheless a will for the purposes of 
the application of, and susceptible to 
rectification under, s 20 of AJA 1982. 

Rectification & clerical errors
Turning then to consider the central 
issue of rectification, Lord Neuberger 
acknowledged that there had been an 
historic assumption that the court had no 
power to rectify a will, an assumption, 

Lord Neuberger opined, was probably 
misplaced. However, the point is moot, 
Parliament having now legislated on the 
subject. Section 20 of AJA 1982 grants 
the courts the power to rectify a will in 
circumstances in which it is so expressed 
that it fails to carry out the testator’s 
intentions in consequence of either a 
clerical error or a failure to understand  
his instructions. 

In the present case, it was not suggested 
that there was a failure to understand 
the testator’s instructions. The court 
accordingly considered the proper 
interpretation of the phrase “clerical 
error”. At first instance, Proudman J had 
concluded that the error in this case could 
not be considered a “clerical error” such as 
to bring this matter within the ambit of s 
20 of AJA 1982. The Court of Appeal had, 
as explained above, not found it necessary 
to determine the point.

“ It should, of course, 
be borne in mind 
that, in this case, 
the intention of 
the testator was 
clear, as was the 
solicitor’s frankly 
acknowledged error”

In considering the scope of this 
expression within its statutory context, 
Lord Neuberger held that a “clerical error” 
should be given its broadened meaning, 
not limited to mistakes in copying or 
writing out a document. On his analysis, 
the error in this case could be fairly 
characterised as clerical, because it  
arose in connection with office work of a 
routine nature such as preparing, filing, 
sending or organising the execution of  
a document. 

Was the remedy sought within the 
scope of rectification?
In the course of his judgment, Lord 
Neuberger considered a further objection 
to the rectification of Mr Rawlings’s will, 
the submission that the corrections to the 
will that were sought were too extreme 
to qualify as rectification. This was dealt 
with briefly, the court concluding as 
follows: “The fact the claimed correction 
would effectively involve transposing 
the whole text of the wife’s will into 
the will does not prevent it from being 
rectification of each of the wills.”

It was nonetheless noted that, as a 
general proposition, there may be force in 
the point that the greater the extent of the 
correction sought, the steeper the task for 
the claimant who is seeking rectification.

practical implications
Lord Neuberger’s comments concerning 
the interpretation of wills generally 
provide clear and authoritative guidance 
as to how the court should approach this 
exercise. The court’s interpretation of 
what constitutes a “clerical error” for 
the purposes of rectification under s 20 
AJA 1982 is, however, in our view, likely 
to have the most significant practical 
consequences. 

This decision is arguably indicative of 
a greater willingness on the part of the 
courts to intervene in order to give effect to 
a testator’s subjective intentions. Indeed, 
Lord Neuberger considered it was the 
aim of the relevant sections of AJA 1982 
to introduce greater flexibility into the 
law of wills and make it easier to “save” a 
will than it had been under the common 
law, as previously understood. In any 
event, the decision is clearly evidence of 
a more flexible and pragmatic approach 
to the rectification of wills, and of the 
broader extent of corrections that will 
be contemplated as capable of being 
addressed by rectification.  

The implications of such an 
interpretation must not, however, be 
overstated. It should, of course, be borne 
in mind that, in this case, the intention of 
the testator was clear, as was the solicitor’s 
frankly acknowledged error. Whether or 
not the floodgates have been opened, as 
some have stated, remains to be seen.

Finally, Lord Neuberger, without 
deciding the point, expressed considerable 
sympathy with the view that, following the 
speech of Lord Hoffmann in Chartbrook 
Ltd v Persimmon Homes Ltd [2009] UKHL 
38, [2009] AC 1101, issues of construction 
and rectification have been rendered 
almost indistinguishable, an approach 
arguably inconsistent with previously 
established principles. This issue is of very 
wide-ranging significant potential import, 
given, for example, the absence in the field 
of construction of the equitable limitations 
on the availability of the remedy of 
rectification. Lord Neuberger’s obiter 
comments are therefore of potentially 
broad application, beyond the scope of 
wills and other unilateral documents, the 
development of which will be watched 
with interest.   NLJ
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